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In the interest of keeping the Joint Appendix brief, only 
those references cited by the various parties are printed 
which are required by the Court’s Rule or which ^re in 
dispute or are regarded as critical by the party jciting 
them. 







Filed Oct. 20, 1955 


Before: Edgerton, Chief Judge, in Chambers. 

Prehearing Order 

Counsel for the parties herein having appeared before 
the Court for prehearing conference pursuant to rule of 
the Court and counsel having submitted to the Court their 
stipulation dated October 20, 1955, and the Court having 
considered the stipulation, the Court approves the stipula¬ 
tion of the parties, and it. is 

Ordered That the parties proceed according to the stipu¬ 
lation and that this Order and the stipulation dated Oct. 
20, 1955, be printed in the Joint Appendix. 

Per Curiam. 

Dated: October 20, 1955 

Filed Oct. 20, 1955 

Stipulation 

Counsel for the respective parties herein stipulate as 
follows: 

I. The issues presented by this appeal are: 

1. Whether the Commission’s findings and conclusions 
with respect to the financial qualifications of KCRA, Inc. 
are erroneous. 

2. Whether the Commission erred in its comparison (or 
lack of comparison) of the applicants with respect to broad¬ 
casting experience, integration of ownership and manage¬ 
ment, staff proposals, past operational records, program 
preparation and policies, and likelihood of effectuation of 
proposals. 
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3. Whether the Commission, in its Decision and its (prder 
denying appellant’s Petition for Rehearing, erred insofar 
as it: 

| 

(a) may have failed to rule upon, to consider, ajnd to 
correctly state and evaluate material contentions ad¬ 
vanced by appellant; 

(b) failed to order a further hearing under the cir¬ 
cumstances of this case for the introduction of evidence 
with respect to KCRA’s record of promise versus per¬ 
formance ; 


(c) may have failed to grant appellant’s request in 
its Petition for Rehearing for a complete reappraisal 
of the comparative merits of the two application^; 

(d) may have failed to make adequate rulings jupon 
each of the exceptions and contentions presentejd by 
appellant.* 

I 

l 

II. Appellant’s typewritten Brief will be servedj and 
filed on or before December 12, 1955. Typewritten briefs 
of appellee and intervenor will be served and filed on or 
before January 25, 1956. Typewritten reply brief, if | any, 
will be served and filed on or before February 10, |1956. 
Printed briefs and Joint Appendix will be served and! filed 
on or before February 28, 1956. 

I 

III. In preparing briefs, the parties shall, when referring 
to record material, indicate the page or pages in the original 
record where such material may be found. The pages of 
the Joint Appendix shall be consecutively numbered! and 
shall, in addition, bear appropriate record page numbers 
so that references to the record material printed iii the 
Joint Appendix may readily be found. 

i 

- i 

* Intervenor doubts the sufficiency of the Notice of Appeal and both j inter¬ 
venor and appellee reserve the right to attack the notice by appropriate jplead- 
ing or to argue that any of the questions presented are not covered by the 
Notice of Appeal. 
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IV. Only such portions of the Notice of Appeal as shall 
be designated by any of the patries shall be printed in the 
Joint Appendix. 

Jack P. Blume 

1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 

Counsel for Appellant 

J. Smith Henley 

Assistant General Counsel 
Federal Communications 
Commission 

New Post Office Building 
Washington 25, D. C. 

Counsel for Appellee 

Verne R. Young 
1317 F Street, N.W. 
Washington 4, D. C. 

Counsel for Intervenor 

October 20, 1955. 

Before: Edgerton, Chief Judge, in Chambers. 

Order 

Upon consideration of appellee’s and intervenor’s joint 
motion to amend the prehearing stipulation herein by ex¬ 
tending the time for filing briefs and the printed joint 
appendix and of appellant’s opposition thereto, it is 

Ordered that the time for filing briefs herein, be and it 
is hereby, extended as follows: 

Appellee’s and intervenor’s briefs in typewritten form 
shall be filed by February 10, 1956; 

Appellant’s typewritten reply brief shall be filed by 
February 27, 1956; 

The printed briefs and the printed joint appendix shall 
be filed by March 17, 1956. 
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No further extensions of time to file appellee’s and; inter- 
venor’s typewritten briefs will be granted except; upon 
extraordinary cause shown. 

Dated: February 1, 1956. ! 

Before: Edgerton, Chief Judge, in Chambers. 

i 

| 

Order 

Upon consideration of appellee’s motion for a farther 
extension of time to file appellee’s and intervenor’s briefs, 
appellant’s reply brief and the printed joint appendix, and 
it appearing that no objections to said motion havej been 
filed, it is 

Ordered that the time for filing briefs in the above case 
be, and it is hereby, extended as follows: 

i 

x\ppellee’s and intervenor’s typewritten briefs sh^ll be 
filed by February 21, 1956; 

; 

Appellant’s typewritten reply brief shall be filed by 
March 6, 1956; j 

All printed briefs and the printed joint appendix j shall 
be filed by March 20, 1956. 

It appearing that intervenor’s brief was lodged |with 
the Clerk on February 10, 1956, it is Further Ordered that 
the Clerk be, and he is hereby, directed to file forthwith 
intervenor’s brief. 

No further extensions of time to file appellee’s brie£ will 
be granted except upon extraordinary and unforeseeable 
cause not heretofore given as a reason for extension of 
time to file said brief. 

j 

Dated: February 20, 1956. 

; 

Notice of Intention of KCRA, Inc. to Intervene 

Now comes KCRA, Inc., a California corporation,; and 
permittee of television station KCRA-TV, Sacramento, 
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California, and pursuant to Section 402(e) of the Com¬ 
munications Act of 1934, as amended, states that it is en¬ 
titled to participate in the proceedings to be had upon the 
above-entitled appeal and hereby gives notice that it in¬ 
tends to intervene therein for the reasons hereinafter set 
forth. 

KCRA, INC. 

By Verne R. Young 

Verified Statement of Intervener's Interest 

District of Columbia, ss: 

Verne R. Young, being first duly sworn, says that he is 
counsel for KCRA, Inc. and that: 

1. KCRA, Inc. is a California corporation formed for 
the purpose among other things, of constructing and oper¬ 
ating a television station in Sacramento, California; and 

2. By a Decision rendered April 13, 1955, released April 
15, 1955, the Federal Communications Commission after a 
full evidentiary hearing, including oral argument before 
the Commission en banc, granted an application of KCRA, 
Inc. authorizing it to construct and operate a new television 
station in Sacramento, California, on Channel 3, with an 
effective radiated power of 100 kilowatts, unlimited hours 
of operations, and by virtue of the same Decision denied 
the mutually exclusive application of Sacramento Broad¬ 
casters, Inc.; and 

3. By Memorandum Opinion and Order adopted July 20, 
1955, released July 25, 1955, the Federal Communications 
Commission denied a petition filed by Sacramento Broad¬ 
casters, Inc. for reconsideration of the Commission’s De¬ 
cision of April 13,1955 (FCC 55-450), granting the applica¬ 
tion of KCRA, Inc. and denying that of Sacramento Broad¬ 
casters, Tnc.: 

4. The Commission pursuant to its Decision of April 13, 
1955 (FCC 55-450), issued a construction permit to KCRA, 
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Inc. requiring that construction of the station be com¬ 
menced on June 13, 1955, and completed on December 13, 
1955. In compliance with the terms of said permit, :KCRA, 
Inc. proceeded with construction of television station 
KCRA-TV at great financial cost to it, and the station is 
now in operation rendering a television program service to 
the viewing public in the Sacramento area in the phblic in¬ 
terest; 

5. In the “Notice of Appeal” and “Statement bf Rea¬ 
sons for Appeal” filed herein, appellant, Sacramento* Broad¬ 
casters, Inc. prays that the said Decision of the Commis¬ 
sion granting the application of KCRA, Inc. and denying 
the application of Sacramento Broadcasters, Inc. be re¬ 
versed ; 

j 

6. The reversal of said Decision as requested by appel¬ 
lant would (1) require the denial of the application of 
KCRA, Inc. and the cancellation or withdrawal of Iphe per¬ 
mit previously issued to it; (2) deprive KCRA, Inc. of its 
rights to construct and operate station KCRA-TV; and 
(3) cause it to suffer great financial loss. 

Verne R. Young 

Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this 16th day of Septem¬ 
ber, 1955. 

/s/ Frieda K. Hauck 
Notary Public 

(Seal) | 

My Commission Expires 3-31-57 
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471 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

Ewing C. Kelly, 

called as a witness on behalf of KCRA, Incorporated, and 
first having been duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Young: 

Q. Will you state your name and address? A. Ewing C. 
Kelly, 1051 Forty-Sixth Street, Sacramento, California. 
***#*#*### 

472 

Q. What position do you hold in KCRA, Inc? A. Presi¬ 
dent and general manager and director. 

Q. How much stock do you own? A. Fifty percent. 

Q. What licenses does KCRA, Inc., hold? A. A license 
for an AM station to operate on 1320 kilocycles, 5 kilowatts 
day, 1 kilowatt night; a license for KCRA-FM to operate 
on 96.1 megacycles. 

********** 


551 

Q. How many years would you say you have had on a 
woman who does special—a special women’s director, since 
KCRA has been on the air? A. I am not sure, but more 
than five years. That is either on a talent level or on staff 
level. 

The Presiding Officer: But you presently don’t have it, 
is that correct? 

The Witness: We presently do not have a woman to 
head up the so-called women’s feature department. 

The Presiding Officer: What are your plans in the future 
concerning that, or don’t you have any? 
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570 

i 

The Witness: I would like to answer that questio|n. The 
woman’s feature program generally is a vehicle to! carry 
local club news and news items of interest to women on a 
local level, local activities. 

We now find that we get a better audience by investing 
our energy and effort in Homemakers Harmonies, gnd un¬ 
less we are able to obtain the services of a top-flight wom¬ 
an—and I am speaking about AM radio and I am pot dis¬ 
cussing television program plans—I am not inclined !to add 
on staff level a woman for our women’s department. 

As recently as the last four or five weeks, just!a few 
days before I came to Washington, Mr. Smiley and I 
spent quite a little time talking with an applicant fpr this 
type of work. We are not convinced, we don’t know yet 
just what we are going to do on that 

552 | 

subject. 

The Presiding Officer: Let me ask you this. On this Home¬ 
makers Harmonies does the oral continuity include tips 
to homemakers? 

The Witness: Yes. 

The Presiding Officer: Menus, housekeeping hints, sewing 
instructions, material of that nature? 

The Witness: The base of it is a complete script >ve re¬ 
ceive every week from New York, the World Broadcasting 
System, and then over the years we use as names for the 
women commentators names that we control. We dse the 

i 

same technique that Mr. Hearst has used for a great many 
years. 

*********!* 

570 

By Mr. Young: 

Q. Mr. Kelly, have you made any study of the television 
business in preparation for filing of this application and 
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570 


for ultimate operation of a television station ? A. Yes, the 
first television application filed by KCRA was filed by 
Central Valley Broadcasting Company in the past five 
years. 

Q. Approximately when was that, do you recall, what 
year? 

571 

I think the Commission records will show the exact date. 
A. I don’t remember the exact year. It was ’47 or ’48. 

Q. All right, proceed. A. Since that initial application, 
1 have made extensive personal study of the problems 
faced by a TV broadcaster. 

For two years during that period I was on the National 
Committee of the NBC Network, which gave me an op¬ 
portunity to travel east four or five times a year, and f 
took advantage of the fact that T was in the eastern section 
of the country, and I started in Detroit at WWJ, WWJ-TV. 

Harry Bannister took me through the WWJ-TV plant. 
I went through the studios. I went across the street to the 
newspaper building where their major control room was at 
that time. He turned me over to his program director and 
took me behind the scenes on the production of local shows. 
I spent a day in Detroit on that particular trip. 

Q. Did you observe local live shows being produced? A. 
T think I observed three there in Detroit. 

Q. Did you observe film shows being produced? A. Yes. 
T went to the film control room, the projection room and 
throughout their entire plant, spent quite a little time in 
the film room. 

T can’t give you the exact chronological order of the 
visits T made to various television stations around the 
United 

572 

States, but they extend over a period in excess of five 
years. I will try to sketch it fast so we don’t take too 
much time. 
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573 


I went through the Stineman plant in Lancaster, Penn¬ 
sylvania. Claire McCullough spent one entire Saturday with 
me, and on that particular occasion I remember distinctly 
crawling up on the top floor of that newspaper building on 
the outside of a ladder, where I got vertigo, to the trans¬ 
mitter. 

The old tower is on top of the newspaper building. They 
operate it with a 500 watt transmitter on, I believe, Chan¬ 
nel 4. They were doing a big programming job. 

Around the corner adjacent to the newspaper, thley have 
a studio building consisting of two floors, their film room 
upstairs, their film cutting and editing room upstairs, and 
some of their projection rooms for their sales pedple and 
for clients. 1 spent at least a day at this particular!station. 

On another visit a year later, I went back to the- station 
and spent some more time in Lancaster, but on this par¬ 
ticular day we drove down to Wilmington and spent some 
time at the transmitting plant at Wilmington, because T 
was particularly interested in that plant, for the reason that 
they had a common problem with WKY-TV at Oklahoma 
City. | 

Tn this particular installation, the Stineman installa¬ 
tion at Wilmington, there is a 5 kilowatt AM transmitter on 
one side of the building, on the other side across from the 
studio is their main TV transmitter, and adjacent! to that 
an FM 

573 

transmitter. Their antenna system, as I recall it, consisted 
of a 4-tower directional array, and the center tower was 
fed the TV, and also FM. 

The point I was interested in there was to determine 
whether or not an AM transmitter could be adjacent to 
the TV cameras and the film chain. Tn other words;, in the 
same general location. 

At the time T made this visit, they had been successful 
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in isolating AM interference, and that was the point of 
my visit at this particular place, except that their studio 
arrangement seemed to me to be particularly adaptable 
to a market our size, with one major main studio at that 
time—I don’t know what it is today—in a control room 
with a 100 percent visibility and a film room available right 
here on the left, the control projection room isolated in 
copper, and these transmitters here, which meant as far 
as we were concerned on the Coast in the IBEW area that 
we are in, that we could operate with these first-class men, 
and it was in the realm of possibility that they could be 
transmitter men as well as audio and video men, and that 
was the reason for my visit at this particular plant. 

I followed that same tack and went on to Oklahoma City, 
I believe, on that same trip, and Buddy Sugg took me—at 
that time WKY studios were downtown in the Memorial 
Auditorium before they built their new plant. This is 
several years back. 

574 

At Oklahoma City, WKY-TV plant at that time, as I 
recall it, had a 5 kw AM transmitter and a TV transmitter 
housed in the same transmitter house, and also an FM 
transmitter. 

Now I do not recall if the FM was still in operation. I am 
inclined to think it was, and I think subsequently they dis¬ 
continued FM at WKY. 

Again the point I was interested in was economical oper¬ 
ation in terms of a problem similar to the one we might 
face. The interesting point there was, number one, in that 
installation it happened to be non-union and they had one 
transmitter man stand a watch covering three transmitters, 
a 5 kw AM and a 5 kilowatt water-cooled TV RCA trans¬ 
mitter, and I am almost positive at that time they had a 
10 kilowatt FM on the air. 

Q. Bid you observe there again local live, film? A. Yes, 
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j 

i 

I 

i 

I spent some time at their downtown studio, stayed through 
a complete camera warm-up period. We got in thete early 
in the morning. At that point I finally learned som^ of the 
problems in times of personnel hours that a prospective 
TV broadcaster is faced with. 

Q. Have you visited other television stations in your 
effort to learn how they operate? A. Well, in the earlier 
days I went through KPHO-TV in Phoenix on top of the 
Westward Ho Hotel, and that was again in the eafly days 
when Ted Borff was down there. I spent some 

575 

i 

time in the studio downstairs. 

I 

The studio building is adjacent to the Westward Ho 
Hotel, behind it actually, and the tower. Another interest¬ 
ing point there was that the antenna at that time!—and I 
think it still exists—is a self-supporting structure! on top 
of the Westward Ho Hotel with the transmitter up in the 
upper reaches of the hotel, but fed by coax from thel studios 
down below. 

I had an opportunity to see these people struggle, be¬ 
cause they were relatively new, had only been on I the air 
two or three months at that time, and again had; an op¬ 
portunity to observe the problems with local programming, 
film programming, and other technical problems. I 

Subsequently I have been through the KMBH operation 
in Hollywood, NBC studio operation primarily. 

I have spent, I guess, a total of three or four (lavs at 
KMBH in Hollywood. 

I 

T made one trip to the new NBC studios in Burbank with 

i 

John West and spent the morning out there, in each case 
had an ample opportunity to get a lot of questions answered 
and to observe various types of live programming jas well 
as film, and to understand the problems and equipment 
involved in network switching. 
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I am going to take this on a geographic basis and wrap 
it up fast. When KPIX first went on the air in San Fran¬ 
cisco at the Mark Hopkins, A1 Towne, the Chief engineer, 
the 

576 

technical director of KPIX, was a man who had done some 
directional work for us and had been a big help to us, and 
he very courteously took me through the entire KPIX plant. 

They were in a rather congested area on top of the Mark 
Hopkins Hotel in San Francisco, and I had an opportunity 
to observe the problems a TV broadcaster faces when he is 
in a cramped space where he has terrific problems with 
storage facilities and problems on delivery, delivery of 
merchandise, and things that are telecast on the various 
local shows. 

Q. Mr. Kelly, in order to save time I wonder if you would 
mention as many of the other stations as you can that you 
have visited, and if I could ask you to summarize by say¬ 
ing that those other visits were similar to these you have 
described. A. Yes. These visits continued over a period of 
years up to the present time, and since I have spent some 
time at Tulsa, KLTV, I think it is, WMAL-TV, the Hearst 
WMAL-TV in Baltimore, the Hearst station there. 

Q. I believe that is WBAL in Baltimore. A. WBAL. 
WMAL in Washington, I went through two weeks ago. I 
was out walking trying to get some air, and I went through 
their studios. 

T have been through NBC New York, the downtown plant, 
all their studios many times, and recently I spent a com¬ 
plete evening with their night supervisor, who took me 
through their 

576-A 

new auxiliary local plant up at the WOR studios up above 
around f>2nd Street, which again might be, strange as it 
may seem, similar to something we would have on the 
Coast. 
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i 

That about sums it up. I have been through 18 ior 20 
TV stations in the past five years, some of them several 
times. 

Q. In addition to visiting television stations, what other 
efforts have you taken to educate yourself with respject to 
the problems of operating a television station? 


* * * * # # * * #|# 
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The Witness: Television operation is entirely different 
than AM radio. The problems are much more involved. The 
technique of programming is similar. It is different in 
many respects. 

Further, on the engineering and equipment sidfe and 
physical production of programs, I visited the RCA ILabo- 
ratories, at Camden and spent several days with Dick 
Newman, one of the RCA engineers. I went through that 
part of the RCA plant that manufactures cameras, audio 
and speech equipment, and 

580 


gained a little more technical knowledge at that point. 

Mr. Blume: Mr. Kelly, I think we might accelerate ihings 
if you would give us the dates when these various jvisits 
were made, as it would save time on cross-examination. 

The Witness: All right. This Camden visit was in the 
early part of December, 1951, within the first ten! days 
of that month. 

On the program side of the business, I have been study¬ 


ing television on the air, presentations since KPDf first 
went on the air in San Francisco. Film, an extremejy im¬ 
portant part of TV programming, and this subject requires 
an intense study— 

Mr. Blume: Mr. Examiner, I am going to have a inter¬ 
pose an objection again to the conclusions of this wit¬ 
ness about it requiring intense study and being complicated. 
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The Presiding Officer: I will overrule that. I think as 
conclusionary testimony it is harmless. You may proceed, 
Mr. Kelly. 

The Witness: I have made a study of film sources for 
television for quite a lengthy period of time. I have in¬ 
vestigated the cost of film for a market the size of Sacra¬ 
mento. I have made a study of the general availability 
of film for TV programming, and a general study of the 
specific costs of certain programs and the general costs 
that could be projected on an estimated basis for this 
market. 

I have interviewed a group of potential employees on 
the 

581 

programming level. I have made a detailed study of a pos¬ 
sible site for a TV station in area which covered a period 
of more than two years. 

I have made a very careful study of the available equip¬ 
ment for television programming and transmitting, and, 
briefly, not to place too much detail on the record, this is a 
rough summation of my preparatory work. 

********** 

Q. What other efforts have you made to familiarize 
yourself with operating techniques? A. There have been 
so many different avenues of approach to this problem 
that I have followed, I hesitate to burden this record. How¬ 
ever, I have always been interested in the technical side 
of radio and have developed a habit of following the 
equipment data sent to our station by various equipment 
manufacturers. 

I have in my home a large library of this material, and 
I find from experience in using this type of information 
that it prompts further questions on the occasion of ad¬ 
ditional visits 
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to television stations. As a specific example, I pointed out 
yesterday that at the time of my visit to WKY-TV jin Okla¬ 
homa City, I was impressed with the one-man operation at 
the transmitter. 

One of the major expense items on the wage jlevel in 
TV is the engineering classification, and one important 
operation on the West Coast which is close to my home, 
an operation which had a reputation for economical opera¬ 
tion on the engineering side, was KRON-TV San Francisco. 

As a result of my study of some of the RCA operations 
bulletins on the film problem, I made a special visit to 
KRON to make a study of cheir use of large, larger than 
ordinary film reels. 

i 

; 

******** i** 

i 
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The Presiding Officer: You testified that you read a 
good deal of material concerning the equipment,! and so 
forth, equipment catalogues, and so forth. You liave de¬ 
scribed in part, at least, a visit to a San Francisco tele¬ 
vision station where you looked into their ultilizgtion of 
extra large film. What else have you done to educate your¬ 
self in the field of television? 

The Witness: To crystallize this KRON story,! KRON 
uses an hour to an hour and a half film on one rejel. It is 
shipped approximately five miles to the transmitter, and 
the transmitter operates with a minimum of two jmen. 

The Presiding Officer: How much time did yog spend 
there in connection with that film? 

The Witness: On that last visit to KRON on the film 
subject, I spent approximately five hours that particular 
day, between the studio and the film make-up department 
and following through to the actual operation at thie trans¬ 
mitter on the hill. 


583 

The Presiding Officer: Proceed. 

The Witness: One of the major problems is the economics 
of TV broadcasting. I have made a study of internal opera¬ 
tion, 

584 

cost by department, total engineering costs, and in de¬ 
veloping this study I went direct to several operating TV 
stations and obtained specific operating information. 

********** 

720 

Q. One other question, Mr. Kelly. What has KCRA, 
Inc., done with respect to training its personnel for oper¬ 
ating the proposed television station ? 

********** 

721 

Two other men on the KCRA staff, Mai McIntyre, KCRA 
news editor, at the time he joined our staff his application 
showed that he had been employed by WLAC-TV, Los 
Angeles, for approximately one year, and Chuck Down¬ 
ing, before joining the KCRA staff showed in his applica¬ 
tion eighteen months’ television experience at ABC in 
New York. 

The latter two, Downing and McIntyre, are in the an¬ 
nouncer category and have had experience in front of a 
camera and certain other phases of television production. 

********** 


722 


Cross-examination 
By Mr. Blume: 

********** 
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Q. I now repeat the question I asked you: Do any mem¬ 
bers of the Hansen family have anything to do wjth the 
day-to-day operation of the station? A. Gerald Hansen, 
yes, in terms of the financial side. 

Q. In other words, he keeps an eye on the finances? A. 
That is right. 

Q. None of them are actually at the station each and 
every day? A. No. 

Q. None of them have any duty or responsibility! in the 
staff position of the station? A. That is right, they do not. 

Q. Actually they pretty much leave the day-to-day j ope ra¬ 
tion of the station in your hands, do they not? A. |Yes. 


By Mr. Blume: 

Q. Will you turn to 11:15 p.m., “KCRA Dance Time”— 
is it not true that at 11:15 to 11:30 you carried six S]pot an¬ 
nouncement ; from 11:30 to 11:45 you carried six spot an¬ 
nouncements; and from 11:45 to 12:00 o’clock you Carried 
six spot announcements in each of those 15-minute seg¬ 
ments? A. Yes. And I am glad you brought this point up. 
This is the part of a contract we have had with Universal 
Publicizers of Chicago, which is a promotion exchange con¬ 
tract which was 


signed by the station in December, 1951, which stajrted, I 
believe in March, 1951. Each of these accounts whbse an¬ 
nouncement appears upon this schedule has a display clock 
in their place of business with our call letters on the clock. 
We agreed to give a number of spot announcements in ex¬ 
change for that display in their place of business. This was 
a very bad contract from where we sat. The ramifications 
of how it happened are too involved to place on thjis rec- 
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ord, but the man responsible for it left KCRA shortly 
after we became involved with this obligation. 

The contract was signed. I considered it an obligation 
of our company. We fulfilled our obligation, and with the 
full knowledge that when we reached this hearing we would 
have to answer, and we are today answering. 

********** 


793 

Q. Has KCRA ever had any other schemes other than 
clocks—is there anything else which they have tied in their 
advertising in the past? A. We used a very limited number 
of clocks from this same concern several years ago. How¬ 
ever, they were used on the FM promotion. 

794 

The Presiding Officer: Let me interrupt here. On this 
last deal how many clocks did you have out ? 

The Witness: In the neighborhood of one hundred. 

The Presiding Officer: I do not know whether Mr. Kelly 
was through answering your question. You asked if he had 
any other advertising arrangements similar to the clock, 
and he had said he had another clock arrangement. Had 
you completed your answer? 

By Mr. Blume: 

Q. Any others besides the other clock arrangement? A. 
Well, we had dealt with the same man that handled this 
situation on this FM promotion that I mentioned. 

Q. That was with a clock, too? A. Yes, but previous 
to that, three or four years previous to that, we had an 
annual contract for two years with another window dis¬ 
play, with a smaller clock, tied in with a concern—it was a 
unit of the Remington Arms, I believe Avas the name of 
the parent company—Avhere a man and his Avife came 
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through our area and placed about fifty clocks, displays, 
for a two-year period. 

Q. In this case, too, it worked in the same or similar 
fashion? A. Similar, but not as many displays. 

Q. You gave free spots, they sold these clocks and paid 
you something? A. Yes. 

###*#### *!# 
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Q. Mr. Kelly, do you remember when 
went on 


814 


Station KCRA 

i 


the air, or shortly after it went on the air, the Grant jUnion 
College wrote a letter of protest to the FCC charging you 
with misrepresentation? A. Yes, sir. 

Mr. Blume: Mr. Examiner, I want to call your attention 
to a letter on the stationery of Grant Union High School 
and Union College, dated March 14, 1945, which appears 
in the official station files of Station KCRA. 


«#***#** 
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Q. Mr. Kelly, just to clarify the situation, at the time 
your application was filed in 1944, we were in a war| situa¬ 
tion, were we not? A. Yes. 

Q. And there was a shortage of equipment, was! there 
not? A. Yes. 

Q. And applications filed during that period, all appli¬ 
cants who filed applications during that period wejre re¬ 
quired to convince the Commission that they had available 
equipment and facilities, is that correct? A. Yes. 

Q. And as part of your representation to the Copimis- 
sion of the availability of equipment and facilities! there 
was mention made of these studios of Grant Uniorj, was 
there not? 
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A. The availability of that as an alternate spot, the pos¬ 
sibility of it. 

Q. And it was to that representation that the board ad¬ 
dressed this letter? A. Yes. I don’t believe the original 
application ever designated the Grant Union as the main 
studio for the reason that Grant Union was in North 
Sacramento. 

********** 

822 

The Presiding Officer: What is the purpose of that show¬ 
ing, Mr. Blume? 

Mr. Blume: To show that the witness was not correct 
when he gave the real reason for the cancellation of the 
program on this station, that it stemmed way back to the 
early days through a conflict which existed between the 
governing board of the school and the station as to the 
facilities available, and as to moving the program not for 
the reasons he gave in his direct testimony. 
********** 

827 

By Mr. Blume: 

Q. Now, at any time since the Grant Union program 
left KCRA in 1949 has KCRA ever carried a regular series 
of educational programs by or on behalf of any local 
schools or college in the Sacramento area? 

828 

A. No, not a regular series. 

********** 

872 

Q. Now, on that day some of your news programs— 
from 3:00 to 3:05 and the other one from 5:30 to 5:45, are 
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marked “wire.” How do you know that those programs 
were wire and the others were live? A. Because we have 
a base policy to place our local news adjacent or in the— 
in a close time bracket to a network news. 

Now, at 3:00 to 3:05 period, that is generally stripped 
from the Avire. It could have been on March 4 entirely local 
but as a general practice the 3:00 to 3:05 news is picked 
off the wire and read by the announcer. 

The reason for our news—we have a split schedule in our 
news department and the news rewrite man is not avail¬ 
able at 3:00 o’clock in the afternoon. 

Q. How long has that policy been in effect? Aj. As I 
pointed out several days ago we have been gradually, 
over a period of years, expanding the number of the Variety 
of news offered by the station and your expansion eannot 
go faster than the ability of your staff. We have, jin my 
opinion, reached a firm news scheduling both with respect 
to the content of the specific news and specific time brackets. 
It is a thing that we have gradually worked toward and 
in my opinion, 

873 

based on the balance of our schedule, we now deliver and 
have for the past few years a well-balance, well-rounded 
news schedule throughout the week, Monday through Fri¬ 
day. 

We have yet some more work to do on Sunday, with the 
overall news policy in mind again, established perhaps 
two years ago, a Sunday noon news generally running from 
12:00 to 12:15. We have a problem to find a suitably time 
segment the balance of Sunday. 

Saturday is a difficult news day on our station j since 
we operate on a fundamental 40-hour week, five-day Sched¬ 
ule. Our next step in news expansion will take into consid¬ 
eration the problems with respect to Saturday and| Sun¬ 
day. Week-end news is very important. The wire sejrvices 
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operate on a 40-hour week also. The news breaks do not 
come on the week end like they do during the week. Yet 
we still feel we have an obligation to do a better news job 
on the week ends. 

********** 

995 

Mr. Blume: Mr. Examiner, I am going to move to strike 
Exhibit 18 at this point. It is apparent through the evi¬ 
dence of the witness that this was not prepared on any 
realistic basis. He has merely surmised some 7 y 2 com¬ 
mercial programming will be available to him from the net¬ 
work, when there is no direct indication that these pro¬ 
grams are carried. 

Now, this 7^4 hours a week of commercial programming 
affects his income. Now, I do not know how you can ex¬ 
clude the position that program schedules are necessarily 
a projection, but nevertheless they have got to be on a 
realistic basis. 

These is no realistic basis for these programs and no 
realistic base at this point for assuming any income from 
these programs. I move to strike Exhibit 18. 
***####*## 

999 

The Presiding Officer: Mr. Young, I think there is a great 
deal of merit in the argument—the program showing has 
to be based on something more than that. A network pro¬ 
gram proposal is nebulous at best, but if you take the posi¬ 
tion that you will make your showing on the basis of some 
suggested plans, I think that is stretching it pretty far. 

I am convinced by the argument of counsel for Sacra¬ 
mento Broadcasters that the exhibit is now objectionable 
in the light of the witness’s testimony and I will grant the 
motion to strike. 

********** 
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Cross-examination 

! 

By Mr. Valicenti: 

Q. Mr. Kelly, I am handing you the application for broad¬ 
cast station tiled by you, Mr. David R. McKinley, and Ver¬ 
non Hansen on July 17, 1944. I refer you to Question No. 
33 in such application form. Would you please rehd the 
question and answer"? A. Question 33— 

Q. (a). A. Section (a), “What percentage of total 
monthly time will be used for mechanical records, fhat is, 
phonograph records, electrical transcriptions and so 
forth!” 

I 

Q. And what was your answer? A. The answer in this 
application was, “Approximately 25 per cent.” 

Q. Would you read 33(b) as it appears in your applica¬ 
tion form? A. “Does applicant contemplate obtaining pro¬ 
grams from a chain?” 

i 

1042-A 


The answer is, “Yes.” 

i 

“If so, what percentage of the total monthly time will 
be used for chain programs, that is, programs paid and 
sustaining?” 

And the answer to that question was, “Forty-eigfht per 
cent.” 

Q. Could you read (c)? A. (c) reads as followst “Has 
any correspondence been had or have any negotiations, 
discussions or understandings (oral or written) been en¬ 
tered into with respect to chain or network progranis?” 

And the answer to that question was, “Yes.” 

Q. Did you sign this application form, Mr. Kelly? A. 
Yes. 



Is that your signature appearing on page 42 


r. 


A. It 


i 

! 
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Q. 1 now hand yon application for renewal of broadcast 
station filed by Ewing C. Kelly, David R McKinley, and 
Vernon Hansen, doing business as the Central Valley 
Broadcasting Company, and I direct your attention to 
Section 4, Part I. 

Mr. Young: What date? 

By Mr. Valicenti: 

Q. It was filed with the Commission on September 7, 
1948. I refer you to page 2. Would you indicate the per¬ 
centage of time devoted to commercial program? 

Mr. Blume: 1 object, Mr. Examiner. I want to object 
to the attempt to use the analysis of the figures given in 
the 1948 re- 

1043 

newal to establish facts in this record, or from any of 
the other renewals of KCRA for this reason: The per¬ 
centages themselves have meaning only in terms of the 
correctness or incorrectness of the classification of the 
various programs as they appear in the logs for that week. 

I personally have made an examination of the applica¬ 
tions filed by the station and have examined the program¬ 
ming which it did attach to each of the renewal applica¬ 
tions, and I submit that there are innumerable instances of 
improper classification. 

Mr. Young: I object to that conclusion. 

Mr. Blume: Well, I am not attempting to establish that 
as a fact in the record from which the Examiner may make 
findings. This is argument for the purpose. The point is 
that if we are going to go back and use what percentage 
of time was devoted to networks, to recordings, to live and 
et certera as shown in the renewal applications, then T 
submit that you have got to go back to the sources from 
which it was taken and establish the correctness of the 
sources, and to do that, Mr. Examiner, would be a very 
lengthy job. 

The Presiding Officer: Well, I do not agree with you, Mr. 
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Blume, in order for it to be of prima facie validity, to be 
admissible in evidence, that you have to go back hnd get 
that basis. The representations were made to the Commis¬ 
sion, it was an affirmative action, and if you wish y|ou may 
cross-examine in connection with the basis upoh which 
they were prepared. I think they are 

I 

I 
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admissible here. 

Mr. Young: I would like to point out one of the difficulties 
with respect to this, Mr. Examiner. 

At the time the 1944 application was filed the sapie pro¬ 
gram definitions were not in effect and, therefore, the per¬ 
centages would not be comparable because there ivere no 
definitions of programs at that time by the Commission and 
the applicants had to use their own designations; Subse¬ 
quent to that, I believe in 1946, the Commission adopted 
the so-called Blue Book. 

Mr. Valicenti: Mr. Young, are you objecting to the intro¬ 
duction of the information gleaned from the application 
form in 1944? 

Mr. Young: Well, I have no objection to the information 
contained in the application. I want to point out the dif¬ 
ference in the application forms and the method ojf defini¬ 
tion at that time, at that particular period of time. 

Mr. Valicenti: Do you have any specific objections to 
these questions I have asked? 

Mr. Young: No. 

The Presiding Officer: As I said before, these a^e repre¬ 
sentations that were made to the Commission byj the ap¬ 
plicant and as such T believe they are admissibly in evi¬ 
dence. T will overrule the objection. Proceed. 

By Mr. Valicenti: 

i 

Q. Have you compiled the percentage of time devoted to 
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commercial programs for that period? A. Did I compile 
this record? 

Q. Yes. A. Yes. 

Q. And what does that show? A. Sixty-nine per cent. 

Q. In that application what was your representation to 
the Commission as to the percentage of time that you pro¬ 
posed to devote to commercial programs? A. This appli¬ 
cation proposed total commercial time of 73.4 per cent. 

Q. Would you read from that application in Section 4, 
page 2, the answer to the Question 3(b) and state the ques¬ 
tion and your answer? A. The question is: “State what 
the practice of the station will be with respect to the number 
and length of spot announcements allowed in a given 
period.” 

The answer was: “As a general practice the station 
will restrict the number of spot announcements to a maxi¬ 
mum of three announcements allowed in a 15-minute period 
and length cannot exceed one minute. Five announcements 
not in excess of one minute each are the maximum allowed 
in a 30-minute period.” 

##*##***## 

1047 

The Presiding Officer: I presume, Mr. Valicenti, that this 
is a foundation which you are now laying, a foundation for 
measuring promises made by the applicant against subse¬ 
quent performance, is that correct, as demonstrated by his 
renewal application? 

Mr. Valicenti: No, I am merely laying this foundation, 
that 

1048 

in no case does the applicant ever substitute a commercial 

program with a local program of a sustaining nature. 

##**###**# 

1050 

Q. Mr. Kelly, I hand you the renewal application of 
KCRA, Inc. tiled with the Commission August 1, 1951. On 
page 2 thereof there appears a signature. Is that your sig¬ 
nature? A. Yes, sir. 
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Q. I direct your attention to Section 4, page 2, hnd ask 
you to indicate the percentage of time devoted to com¬ 
mercial programming for that period. A. Seventy-three 
per cent. 

Q. And what percentage of time was proposed to be de¬ 
voted to commercial programs'? A. Seventy-three per 
cent. 

Q. I ask you to read the answer, the question gnd an¬ 
swer to Question No. 3(a), appearing on that page. A. 
Question No. 3(a): “Dividing the broadcast week into 15- 
minute periods specify below the number of 14141-minute 
periods within such 15-minute periods during the com¬ 
posite week in which were broadcast (exclusive jof non¬ 
commercial spot announcements, call letter announcements 
and promotional announcements) sustaining programs.” 

Q. Would you read the answer to that, No. 4? ;A. The 
answer to No. 4, “Three spot announcements—22.^ 

Q. And the answer to No. 5? A. No. 5, “No. 31—one.” 

1051 

Q. Would you read the question and the an$wer to 
3(b)? A. Section 3(b): “State what the practic^ of the 
station will be with respect to the number and lehgth of 
spot announcements allowed in a given period.” 

“A. As a general practice the station restricts tile num¬ 
ber of spot announcements to a maximum of thlree an¬ 
nouncements allowed in a 15-minute period and length can¬ 
not exceed one minute. Five announcements not in excess 
of one minute each are allowed in a 30-minute period.” 

1081 ! 

Q. Mr. Kelly, do you propose to have a women’p direc¬ 
tor in connection with your TV operation? A. Ye^;, sir. 

Q. Have you selected the employee? A. No. \^ r e have 
interviewed a woman who has had considerable TV back¬ 
ground in the Hollywood area, but we have not up; to this 
point made a definite selection. 
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Q. Did you indicate that you had difficulty with a direc¬ 
tor of women’s programs in connection with your AM oper¬ 
ation? A. We have had two in the past and in each in¬ 
stance we did have difficulty with those. 

Q. Do you presently employ a women’s director? A. 
Not at the moment, but we are in the process of inter¬ 
viewing people. 

1082 

Q. For your AM operation? A. Yes, sir. 

Q. Will that be the same person who will be in charge 
of your TV operation? A. I don’t think so. Our proposed 
TV program schedule is going to be a full-time job and 

we do not contemplate a share position in that category. 

• •••**•••* 

1120 

C. Vernon Hansen, 

called as a witness on behalf of KCRA, Incorporated, first 
having been duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Young: 

Q. Will you please state your name and address? A. C. 
Vernon Hansen; 3681 East Lincoln Avenue, Sacramento, 
California. 

**•**#*•*« 

1121 

Q. What position do you hold with KCRA, Inc.? A. I 
am a stockholder, director and vice president. 

Q. How much stock do you own? A. Eight hundred and 

thirty-four shares, approximately one-sixth of the stock. 

• *•••*#•** 

1127 

Q. I had asked you whether you had recommended 
changes in station policies or practices. A. Yes, I have, 
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from time to time. Particularly I have been instrumental 
in the hiring of Mr. Smiley, Mr. Kelly and I felt—we: talked 
for some months about the necessity of someone working 
and having control on the job in Mr. Kelly’s absence. We 
had pointed that up and talked about the necessity <if that. 
Then we made arrangements for the hiring of Mr. jSmiley 
as station manager. 

####*****!# 
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Cross-examination 

By Mr. Blume: I 

Q. Mr. Hansen, do you have any other business interests 
besides your interest in the Crystal Cream and Butter Com¬ 
pany and 

1164 

in KCRA? A. No, sir. 

Q. You have indicated that Crystal Cream and Butter 
Company is a partnership and the partners are voik, your 
two brothers and your father. A. Yes. 

Q. Does your father take an active part in the business? 
A. No. Although he is 77 years old he does take sojme in¬ 
terest in it, but he is naturally not very active at this; stage 
of his life. 

Q. So you and your two brothers really have the re¬ 
sponsibility for the day-to-day management? A. ’that is 
correct. 

Q. Now you have indicated that the work of the| three 
brothers parallels each other. Do not any of the brothers 
have particular responsibility or more responsibility for 
certain phases of the Crystal Cream and Butter Company’s 
business than others? A. Yes. 

Q. Could you tell us what the particular responsibilities 
of the several brothers are in connection with thb busi¬ 
ness? A. My younger brother Gerald is essentially con¬ 
cerned with the management of the office, the statistical 
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buildup that we intend to get concerning our sales and our 
coverage in the market in which we operate. Kenneth is 
primarily concerned with 

1165 

the over-all sales effort, with the operation of the delivery 
fleet. I try to concern myself with the operation of the 
plant, the procurement of the raw product, and the gen¬ 
eral management of the business. 

Q. Among the three of you who is primarily responsible 
for the advertising activities of Crystal Cream and Butter? 
A. I would guess Gerald has the primary responsibility, al¬ 
though we all participate in the decisions that are made in 
that regard. 

Q. Is it not true that Crystal Cream and Butter Com¬ 
pany is the largest local dairy of its kind in the City of 
Sacramento? A. It would depend on what you mean by 
“local.” 

Q. Sacramento business. A. You mean restricted pri¬ 
marily to not a concern doing business over a wider area? 

Q. I do not mean a national dairy like Sealtest, but in 
the City of Sacramento, of the locally owned companies, 
it is not true that yours is the largest? A. I think so. 

Q. Does your position with Crystal Cream and Butter 
Company take virtually all of your business time? A. A 
very considerable percentage of it. 

Q. Do you devote any portion of your business time 
each dav to the activities of Station KCRA in the same 
sense that you devote time to Crystal Cream and Butter 
Companv? 

1166 

A. No, I do not. 

Q. Are you at all active in the day-to-day management 
of that station? A. Not in the day-to-day management, 
no, sir. 

Q. Isn’t it true, sir, that the day-to-day management of 
the station is left almost entirely in the hands of Mr. 
Kelly? A. That is correct. 

*•**••**#• 
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Q. Do you get any periodic reports, written reports, 
from KCRA of any kind? A. Financial reports, or reports 
of any kind? 

Q. Any kind? A. Yes, we get a monthly financial re¬ 
port. In fact, that is prepared by our auditor who Spends 
several days each month 

1181 
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in the offices of KCRA. 

Q. By “our auditor,” you mean the auditor of prystal 
Cream and Butter? A. The auditor of the Crystal pream 
and Butter. 

Q. Are those the only type of reports, the financial re¬ 
ports? A. Yes. 

Q. Did you ever receive any reports on programming? 
A. No. 

Q. What do you do with the reports when you get ithem ? 
A. We study them carefully and discuss them with the 
auditor. 

Q. Do you discuss them with Kelly? A. Yes. 

Q. Do you give him any instructions as to what he sought 
to do on the basis of the reports? A. Only in a very general 
way. 

Q. Let me give you a specific instance. Evidence intro¬ 
duced in this hearing indicates that in the first three months 
of 1952 Station KCRA operated at a loss of some $4,250. 
Did you have a discussion of that situation with Mr. j Kelly 
when you saw those reports? A. That has been rather a 
typical situation. The same thing held true in the first 
three months— 

Q. I don’t think that is responsive to my question. Did 

1182 | 

you ever discuss that with Mr. Kelly? A. Yes. 

Q. Did you recommend any changes in operating pro- 


i 


i. 


33 






1182 


cedures? A. No, except that we started a discussion of a 
need for a person with responsibility directing the affairs 
of the station, a person on whom the responsibility could 
be centered. 

Q. I don’t know that you mean what you say when you 
say that you needed someone with responsibility. Did not 
you have someone with responsibility up to that point? 
A. Other than Mr. Kelly. 

Q. Or did you mean other than Irma Davis? A. There 
are several Irma Davises up there. I do not mean that in 
a strictly female sense. Mr. Kelly had not delegated spe¬ 
cial responsibilities in his absences. 

Q. Isn’t it true, sir, that you were rather irked by his 
going off to Europe and leaving the station unmanaged or 
unattended and it was at that point that you insisted that 
he bring in a station manager? A. No, we had been talking 
about that for some time prior to that, and that probably 
brought the previous talks to a head. As far as his going 
to Europe is concerned, I had no quarrel with that. He was 
not gone an undue period of time and certainly where he 
went on his vacation time was not particularly my concern. 

Q. Mr. Kelly testified that during the year 1952 some 
19 or 
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20 employees left the staff of KCRA. Did you have any¬ 
thing to do with this turn-over in personnel ? Did you rec¬ 
ommend that any of them be fired or be let go? A. No. We 
did recommend that we felt there was a lack of cohesion 
in most of the personnel and there was need of doing some¬ 
thing to have better working relations between the people 
who were there. That mav have directlv led to what vou 

V * 

refer to. 

Q. Precisely what did you mean by your remark before, 
that “a number of Irma Davises”? A. I mean there were 
a number of people having charge of different portions 
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of the operation of the station with no one to tie jin the 
over-all direction during his absences. 

Q. Would you consider this poor administration (in Mr. 
Kelly’s part? A. It was not of the best. 

The Presiding Officer: Does Irma Davis act in the Capac¬ 
ity of a kind of administrative assistant to Mr. Kelly? 

The Witness: She has been his secretary for many,|many 
years; she has been for many years even prior to his get¬ 
ting into the radio business. 

* # # # * * * * * i * 
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Vernon Hansen 


resumed his testimony as follows: 

Cross Examination—continued 
By Mr. Valicenti: 


i 
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Q. Mr. Hansen, just what problems have you consulted 
with Mr. Kelly on concerning the operation of KCRAj, Inc., 
as to policy? A. As to general overall policy? Anvj type 
or kind of policy? 

Q. That’s right. 

1201 

A. Over the— 

Q. Entire period of the operation of KCRA, Inc.!? A. 
That is so broad that I—personnel policy, financial policy, 
general business relationships with the community.j 

I am afraid I don’t know how to answer it further than 
that. 

Q. Have you ever had any discussion with respect to the 
policy of the station as to programming? A. T think I 
said earlier today that I had—that I had, as far as direc¬ 
tors are concerned, nothing to do with programming. I 
think inevitably over the course of the years we | have 
talked on general programming and general policy. I find 
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it difficult to be specific. Certainly I can recollect talking 
with him about trying to upgrade the type of commercials 
that he has tended to get. We should try to have better 
types of business as to the paying announcements that we 
carry over the station, and all over. 

There was a tendency at one time, I felt, to get rather 
small and insignificant and fly-by-night types of businesses 
that I didn’t think added character to the station at all. 

Q. In that connection you felt there was some need for 
improvement in the types of sponsors he had been obtain¬ 
ing for the station? 

1202 

A. Yes. 

Q. What did you feel was objectionable about these spon¬ 
sors? A. Just the general overall type of business that 
they did represent. 

Q. Could you give us a few examples of that, Mr. Han¬ 
sen? A. T really hesitate to bring this up. I really have 
been very critical about the Lake Tahoe, Lake resorts that 
we have carried. In fact, I question very much whether that 
type of sponsor was worth while in any way, shape or form 
over the station; and we have talked and discussed at quite 
some considerable lengths whether we were doing ourselves 
any service in adding that type of announcements over this 
station. 

Q. Then, as I understand it, you indicated to Mr. Kelly 
some sort of objection that you felt in connection with this 
type of announcement over your station? A. That’s right. 

Q. Did Mr. Kelly do anything about it? A. Well, T 
think one vear he did and the next vear we got back into 
it again, I am afraid. 

Q. Did you continue to object? A. Oh, I think I have 
remarked to him on quite a number of occasions that I 
thought if we spent our effort in 
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trying to get better types of business to carry ov^r the 
station, that we would certainly put ourselves in better 
standing in the community. 

Q. And Mr. Kelly didn’t go along with you on| that, 
did he? A. I don’t know whether we actually everjcame 
to any specific decision one way or another. I only talked 
in a general way of suggesting that being the type of ithing 
we should attempt to do. 

Q. And Mr. Kelly was not impressed or did not fjollow 
■with your suggestion? A. Yes. I believe he agreed! with 
me in each instance that it was desirable that we cjo at¬ 
tempt to follow along those lines and do something abdut it. 

Q. But he still continued to carry the Lake Tahob ad¬ 
vertisements, etc.? A. And we have had even this last 
summer a number of them. 

I would like to elaborate just a little more. 

Q. Excuse me. A. 1 think we were a little specific hbout 
Lake Tahoe establishments here the other day. I jhave 
questioned whether any of the general overall Lake Tahoe 
type of advertising is a very practical or desirable jthing 
from our standpoint, of the type that we have been getting. 

1204 
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Q. By “Lake Tahoe” you mean the type of Harold’s 
Club and Sardi’s Club, and that type? A. And smafj res¬ 
taurants and drive-ins up in that area also, I believe, burry 
some announcements from time to time. 

Q. You are talking about those located in the Stajte of 
Nevada? A. Yes. In the Tahoe area. 

Q. Where there would be inclined to be gambling!- A. 
Yes, but even on the California side, where there is none, 
we have carried some announcement and I questioned 
whether the entire thing was worth the effort, and the 
undesirable character of our going up there and attempting 
to get such programming. 

Q. Would you say it would be fair to characterize! Mr, 
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Kelly’s reaction as not being impressed by your sug¬ 
gestion? A. No. I wouldn’t say that. I think he sincerely 
agreed with me each time, but— 

Q. He did nothing about it, though? A. I wouldn’t go 
quite that far either. 

Q. What did he do? A. But I am afraid he left too 
much leeway with his sales staff and that was something 
they found easy to slip into, and he probably didn’t say 
that they couldn’t continue 
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that. 

Q. Does he have the final authority to approve the sales 
contracts that are made with sponsors as to spot announce¬ 
ments and commercial programs? A. I would assume that 
he has. 
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Q. Will your participation in the operation and man¬ 
agement of the TV station, if KCRA, Inc.’s application is 
granted, be on the same basis as your present participation 
in the affairs of KCRA AM? A. I would say, personally, 
yes. Tt is our thinking that Gerald, my brother, is planning 
to spend a very considerable amount of time in the opera¬ 
tion of a TV station if we are associated in such a venture. 

Q. I am just asking about your particular participation. 
A. I realize that. I wish to elaborate a little. 

Q. Would you know whether or not the program schedule 
which has been made a part of the application is consid¬ 
ered a balanced program within any criteria of the Com¬ 
mission? A. I would be in no position to answer that. 

Q. You would not be familiar with that? With the Com¬ 
mission’s publication entitled “ Public Service Responsi¬ 
bility of Broadcast Stations”? A. I have read it, but I 
can’t say I have any great familiarity with it. 
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Q. Do you know whether in connection with the number 
of spot announcements that the proposed TV operation 
will allow it is in conformity with any standards of j either 
industry or the Commission? A. I didn’t follow you, I 
am afraid. 

Q. Will you read that? 

(Whereupon the pending question was read by the re¬ 
porter.) 

A. I couldn’t answer you that. 

Q. Do you have any personal opinion, Mr. Hansjen, as 
to what would constitute a well balanced program ?j A. I 
suppose I have a reaction, but I doubt that I have one 
that 1 could express in words. 

Q. You just are not able to put it in words, you mean? 

The Presiding Officer: Mr. Valicenti, it seems to njie that 
Mr. Hansen’s connection with the applicant corporation 
is clear. It doesn’t extend into the realm of the day-jto-day 
programming of the station. 

The Witness: I have a very good impression th&t you 
have to have so much of this, that and the other thing. 

The Presiding Officer: That is as to Mr. Hansen’s? opin¬ 
ion concerning a balanced program. 

Mr. Valicenti: The point I was attempting to establish, 
Mr. Kxaminer, is that he is a member of the Board cjf 
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Directors and a stockholder and an officer, and presumably 
should have some knowledge of programming. But, as you 
said, he has already indicated his limited knowledg^ of it. 

#**••#**#:# 
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Ewing C. Kelly. 

was recalled as a witness on behalf of KCRA, Inc., and 
previously having been duly sworn, was examined and 
testified further as follows: 

Redirect Examination 
By Mr. Young: 

1407 

With the exception of three weeks, I spent all my time on 
KCRA-AM or the KORA-TV application. 

Q. You were also questioned on cross-examination con¬ 
cerning the changes in personnel of KCRA. Have you 
reviewed your records on that and gotten accurate informa¬ 
tion as to the number of people who have left KCRA dur¬ 
ing the past year? A. Yes, I think that needs to be clarified. 
I believe the record shows that 19 people left KCRA during 
1952. I would like to point up one fact and that is of 
that 19 only 11 of our 

1408 

regular people, regular staff people left during that period, 
and of that 11, since there is a big point made of how many 
people I fired, of the 11 staff members 4 actually were dis¬ 
missed. Seven of the 11 left on their own accord for various 
reasons which, if necessary, I can explain in detail. 

Q. I think it would be helpful if you would explain those 
reasons. A. Well, we lost one man in the engineering 
department, William L. Sweet, who left September 1, 1952. 
He came in to see me and said he had an idea he wanted 
to attend a TV school in Hollywood, and I thought it was 
a good idea. He was a young man, he had a first-class 
ticket, and it would give him an opportunity to learn about 
the engineering side of the television business, and I en- 
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couraged him, and he left us to go to Hollywood to take 
this television course. 

There were several ideas in the back of my mind. I 
thought perhaps since we had him as one of our employees, 
and a good man, if he could get this additional experience 
and we were successful in obtaining the CP, Sweet! might 
be a good man for our staff later on. 

On the announcing side, Robert L. Dyer left on August 
29, 1952, to work for another station in the area. 

The third man who left was Scotty Mortland, who left 
August 31. Mortland had been unhappy about his salary. 
He handled the farm side of the programming qt that 
time, and that 

1409 
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is what he was hired for originally. I believe, as! I ex¬ 
plained earlier on the record, Mr. Mortland, while he 
had an excellent radio background, had reached thejage— 
he was a little over 72 years old—had reached the age 
where he did not handle himself too well in front of a 
microphone. Since he wanted to leave, I did not ij>ut up 
any resistance and he simply resigned. T allowed him to 
resign primarily because his work was not the type—he 
could not give the type of presentation we needed. 

The fourth man who left was Ed Meleski, who had been 
a member of our sales department for about a year and 
a half. Meleski had come to us from a small tokvn in 
Indiana where he had had considerable background! on a 
local level in sales. He had had, in the year and ji half 
he had been with us, quite a little trouble meetiiig the 
competition in a five-station market like Sacramentcf. He 
was quite unhappy with his job, and he finally got another 
job with a national food concern as their northern! Cali¬ 
fornia representative. Meleski left us on March 20,j 1952. 

Another regular staff member, the fifth to leave jin the 
last year, was Wilma Minahan. Wilma Minahan w^s our 


41 



1409 


receptionist, and she told me six months before she left 
she was going to marry a young man at the time of his 
graduation, and he was in the Reserve and was to be 
stationed somewhere in the world in the Army. So Wilma 
Minahan got married and left us June 11, 1952. 

1410 

The sixth regular staff member to leave in the last year 
was Jackie Daniels, our traffic manager, who left at the 
end of the year, December 27, to join the staff of KFBK. 

The seventh member was Wilma King, our former 
women’s director, who left April 24, 1952, to enter some 
other type of business. We had been working with Wilma, 
to help her find another job for three or four months, and 
finally she made up her mind and left of her own volition, 
because she did not fit the over-all picture. 

I dismissed a total of four people. Hal La Foon, the 
news editor, was one. La Foon left our staff July 27, 
1952. We had spent more than a year and a half working 
with La Foon, who developed a bad speech habit. I paid 
for two courses at the Sacramento Junior College to have 
the head of their speech department work with him. We 
took audition platters before the start of the course and 
audition platters after the course, and La Foon was unable 
to get out of the habit of racing with his news, and then 
he had developed a subconscious habit of attempting to 
imitate one of the network news men, specifically Glen 
Hardy, and the dismissal of La Foon was the result of 
more than six months’ consideration. 

The second man I dismissed was Earle Russell, who came 
to our station originally as program director. Russell 
was a graduate of the University of Oregon Journalism 
School. He had an excellent radio background, having 
worked for KFBK previous 
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to 1945. Russell was orginally the program director of 
KXOA in Sacramento and then KXOB in Stocktdn, and 
then back to KXOA. Russell came to us with quite a back¬ 
ground in radio programming. After he had beep there 
three or four months, I began to understand why ihe left 
KXOA. He was unable to get along with the engineering 
staff. There was constant hassle between Russell dnd his 
announcers, the continuity people, and he could pot get 
along with the sales staff. 

Russell was a young man with a young faipily. I 
worked with Russell hour after hour to help straighten 
him out. I told him at least six months before he left that 
he was going to have to go, and we had set out and tried 
to find him a spot. I even spoke to another radio operator 
in town, who understood more about the problem than I 
did, and told him how I felt about Russell. 

Perhaps the mistake I made about Russell was t|o keep 
him so long. I had to take the responsibility of program 
directing away from him about three or four months after 
he first joined our staff. 

Now the third man I dismissed was John Dupell, our 
sales manager. Dupell had been with KORA for mop than 
five years in the sales side of the business, and X gave 
Dupell his notice in December of 1951. I gave him at 
least 60 days to orient himself and find something else to 
do. He left February 24, 1952. Dupell was dismissed 
because of a variety of situations. 

1412 | 

The thing that crystallized it was the clock deal whibh is a 
part of this record, and several other similar situations, 
situations that I did not like any better than I liked that. 

The fourth permanent staff man was Frank MpMinn, 
who was dismissed August 31, 1952. McMinn had been 
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■working for several years very close to Mr. Dupell, and 
after Dupell left McMinn kept our staff in a constant 
uproar, so we dismissed his services August 31, 1952. 

Now the 11 people that I have discussed in this answer 
were not all relieved, did not all leave KCRA immediately 
after my return from the famous European trip. One left 
on September 1, three in August, La Foon had left before 
I got back home, and the rest of them on the various dates, 
as early in the year as March and February. 

The point I want the record to show is that it has been 
stated that I came back from this trip and a large number 
of people, 11 or more, left KCRA immediately thereafter. 

Now on the temporary side we had eight people on the 
staff last year. Robert O’Brien was on the staff in the 
sales department two months. George Karcher was on the 
staff one month. 

Mr. Blume: What was O’Brien’s position? 

The Witness: He was in the sales department. 

Mr. Blume: And Karcher? 

The Witness: Karcher was there one month working 
on the 

1413 

special promotion in the Woodland area. He was hired for 
that one job. 

Foy Willing was on the staff six months. Willing was 
hired originally as a Western disc jockey. Later he added 
some sales responsibilities to his duties. 

In the sales department we had another man, Larry 
Butler, five months. Butler came to us on the premise that 
he had had an extensive background in the national spot 
field of radio, and when Butler got on the job we found 
that he could not handle his job. The gentleman that han¬ 
dled our Spanish program, Ignacio Salcedo, was the gen¬ 
tleman I referred to earlier in the record who preceded 
the assistant Mexican consul to handle our early morning 
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Spanish program. He was there simply on a trial basis, 
he was never given a permanent status. 

i 

1414 

In the office side, Mary Ann Mitchell, a sedretary- 
receptionist, was with the station three months. iShe is 
the girl that married Mr. Dyer, the announcer referred 
to above. 

i 

The seventh man on a temporary status was Gene jGrubb, 
who was on our staff because I wanted to give hisi father 
a lift. After young Grubb joined our staff his ; father 
moved from San Francisco to be station manager in 
Detroit and young Grubb w r as not very successful as a 
salesman. He got unhappy and he left us to go ; to the 
middle West. I understand he was back on the Coast. 

The eighth person on a temporary basis was a vouijig man 
by the name of Robert Roberts who came to us from itUGN, 
Eugene, Oregon, as a program director. Roberts! back¬ 
ground was that of announcer on KGW, Portland, and 
several Portland stations, and about six months on I£UGN. 

**#*##***[# 
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By Mr. Young: 

Q. You w^ere also asked if KCRA carried advertising for 
package stores. Have you checked your records to s£e how 
many such accounts KCRA has carried? A. As I jrecall, 
the package store question came up in connection with my 
statement about hard liquor. In the eight years w$ have 
been in business we carried two package store accounts: 
One ran a total of four announcements and another was on 
the air for three or four weeks, in the late evening qqarter- 
hour segment. In the eight years we have been in business 
our total revenue from package stores, that is stores felling 
hard liquor, that being their primary business, did not 
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exceed $300. The only reason that ever happened was 
when the sales department put those accounts on the air 
it \ras without my knowledge. They only did it on two 
occasions. They did it once five years ago and they did it 
once last fall sometime, and they did not last. 

• ••#••**•# 
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The Witness: When Vernon Hanson, KCRA vice presi¬ 
dent, was here last week we gave this subject considerable 
study and we have made a definite decision and our policy 
on AM radio is to eliminate from our schedule in the future 
the resort type of advertising and Reno advertising that 
we have carried on occasion in the past. Now I would like 
to emphasize that the majority of this type of promotion 
w r as on a seasonal basis, although some of the Reno estab¬ 
lishments, one in particular, has run on a year-round basis 
with us. 

I would like to further emphasize that the majority of 
this type of promotion was on an entertainment level, in 
fact 100 percent on an entertainment level, particularly in 
the case of the resorts at the lower end of the lake when 
thev would bring in an act like an act from Hollywood, 
Laurel and Hardy, or a big name band. The commercial 
continuity would be 100 percent of that particular enter¬ 
tainment feature. 

Nevertheless, we have decided that in the future we will 
not accept business of that type. 

By Mr. Young: 

Q. Does that also include the so-called clock deal? A. It 
very definitely includes the clock deal. We had that 
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policy in the clock deal before we got into this last one. 
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Recross-Examination 
By Mr. Blume: 
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Q. When Scotty Mortland left, I think you testified you 
had not hired a farm director and replace him. A. No, 
we are looking for a farm director and we haven’t ifound 
anybody yet that will come up to the standards thjat we 
have set as the result of our experience with farm directors. 
A farm director requires some research before yoiu can 
find the correct man to fit our area. 

i 

i 
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Q. Wilma King, the women’s director left and I believe 
you testified you did not now have a women’s director. A. 
That is right. 

Q. Hal La Foon, I think you testified you fired on| July 
27,1952, isn’t that correct? A. He was fired by the station. 
He was gone when I came back from my vacation. 

Q. You personally did not fire him? A. I did not firb him 
personally, but before I left I had left instructions tjo fire 
him, and they had been working for two or three months 
to find a replacement and came up with Mel McIntyre 
while I was away, and when I came back to Sacramento in 
early August, La Foon was gone and Mr. McIntyre was in 
his place. 

Q. Had McIntyre been on your staff when you left!? A. 
No. My people had had instructions to find a news jman. 

Q. Did not you testify earlier that you were surprised 
when you came back and found La Foon had left? A. It 
was one of the few times that people had followed thriough 
as I requested and I was surprised for that reason. ; 
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Q. Yon are surprised when your staff follows your 
orders? A. On a situation like that, generally they do 
not follow through on personnel shifts. 

1438 

Q. All right. Now Earle Russell, the program director, 
he was fired and then you hired Robert Roberts to replace 
him, is that right? A. That is right. 

Q. Then you fired Roberts? A. Yes. 

Q. And who is the program director today? A. John 
Kuhlman, who has been with us since July 26, 1948. In 
other words, we finally decided to put in a man from our 
organization. 

Q. What had he been doing prior to the time he became 
program manager? A. Well, he had been working on many 
programs since this 1948 date. He handled a great deal 
of our local promotion, l>oth on the air and he worked 
with our advertising agency on some of the newspaper 
promotion. Also, he handled our window display promo¬ 
tion. In addition to that, he has been the principal contact 
on the station, one of the major contacts on the station for 
all of our religious programming, our personal contact 
with the public. He has been one of our major contacts 
on things like the Red Cross, and various drives through¬ 
out the community since 1948. Further than that, he has 
been in charge of our music library. He has done an excel¬ 
lent job in there. He is an extremely loyal individual and 
has considerable programming background and over-all 
radio background. 

• ••#•••••• 
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The Presiding Officer: Mr. Kelly, I just have one 
question. 

Now, assuming the propriety of these severances that 
occurred during the past year of station personnel, does 
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not the high turnover in the past year reflect unfavorably 
upon your hiring procedure or some fault with the hiring 
procedure ? 

The Witness: That is a good question. It is a problem. 

The Presiding Officer: Believe me, sir, I want to rrjake it 
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clear that I am not attempting to trap you or trick you. 
I want to get your considered judgment on this question. 

The Witness: I understand that. I think perhaps we 
have learned a lot about hiring, and yet we don’t;know 
very much about hiring people. One of the most difficult 
problems in my opinion of a small radio station on this 
level, where you are restricted as to the amount of rjioney 
that you can pay, is your personnel problem. That is| your 
prime problem and we are in a community where we have a 
high percentage of state and Government employees, Which 
is a 40-hour type of employment, and our people hake to 
work, a 40-hour week on any radio station in Sacraijiento 
is a little bit different than a 40-hour week in some Other 
business. Yet we can’t pay too high a scale, so we doihave 
a problem on over-all employment. 

In the sales department, and I am sure this is true! with 
other stations in the market as well as ours, therei is a 
continual problem in developing young salesmen that can 
do the job. In the secretary or receptionist-traffic si^e of 
the business I think there would be a continuous problem 
because there girls get married and change situations, 
want to do this and want to do that. I think perhapjs we 
are normal in that respect, but about, well, during gbout 
six months of last year we did experience an abnormal 
situation. 

Our key point was in sales and programming, anil we 
made a substantial effort to try to And strong people in 
those positions. 
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We were successful in the sales side. We were not success¬ 
ful in programming. Now, we gave that particular problem 
a lot of thought and finally I came to the conclusion that 
we were going to really settle the problem by putting John 
Kuhlman in there, who had been a loyal employee for a 
long time, and that was the reason that was done. 

When we went into the year we were not set in either 
sales or programming, either point, and we knew that. We 
were not set on our on-the-air presentation. Now, I was 
not satisfied with the news presentation, the method of 
covering news was not right, and we had to take these 
problems one at a time and try to do them in terms of 
people. 

#•**•**••• 
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Howard J. Smiley, 

a witness appearing for and on behalf of KCRA, Inc., being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Young: 

Q. Will you state your name and address for the record, 
please. A. Howard J. Smiley, S-m-i-l-e-y; 3200 Cutter 
Way, Sacramento. 

Q. What position do you hold with KCRA, Inc.? A. I 
am station manager. 

• *•#•••••• 
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Cross-Examination 
By Mr. Blume: 
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Q. Now, sir, you read into the record a list of news 
programs carried by KCRA on Saturday and Sunday. 
A. Yes. 

Q. I wonder if you would look at that list again and tell 
on Saturday and Sunday which non-network news programs 
are included. A. On Sunday at 12:00 o’clock, non-netjwork 
news program. 

On Saturday at 12:00 is a non-network news progjram. 
I believe the 3:00 o’clock program on Saturday is inon- 
network. 

The 5:30 program on Saturday was not—non-network. 

i 

• * • * • * * • # • 
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Kenneth Hansen 

a witness called for and on behalf of KCRA, having jfirst 
been duly sworn, was examined and testified as follows: 

1640 | 

Direct Examination 
By Mr. Young: 

Q. Would you please state your name and plac0 of 
residence? A. My name is Kenneth Hansen and I livb at 
1149 , Sacramento, California. 

Q. What is your connection with KCRA Inc.? A. I 
am a stockholder. 

• • • * • • # * • * 
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Q. What part have you taken in the management and 
operation of radio station KCRA in the past? A. I, am 
not an officer, I am only a stockholder in the corporation 
and I have attended formal meetings with my brothers 
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and Mr. Kelly from time to time and quite a few of them 
in the last few months because of this television thing at 
which time we have discussed the proposed television 
application. 

The Presiding Officer: You have never participated 
actively in the management of KCRA in its day-to-day 
operations? 

The Witness: I have not, sir. 

• **#**»**• 
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By Mr. Young: 

Q. What part do you expect to take in the operations of 
the proposed television station? A. I do not know as far 
as I know but it would be more than I have taken hereto¬ 
fore. My time is pretty well taken up in the partnership 
in the creamery and if our application is accepted or 
granted we will have studios in our same general area as 
our plant and I will make every opportunity to observe it 
in a better manner than I have. 

***#•**•«* 
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Cross-Examination 
By Mr. Valicenti: 

***#•##**• 

1664 

Q. Now in connection with personnel, were there any 

1665 

recommendations made by the Hansen brothers as to the 
hiring of any particular individuals? A. Nobody in par¬ 
ticular, no. 

Q. Was there ever any discussion between the Hansen 
brothers as to the desirability of talking to Mr. Kelly 
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with respect to the hiring of another person? A. Ajre you 
talking about the person? 

Q. No, the position, filling the position. A. We I talked 
together about hiring a man as the station manage!*. 

Q. All right. Let me ask you a few questions! about 
that. 

At what time or what date was such discussion had 
between the Hansen brothers? A. I could not giye you 
any date. 

Q. Was it sometime in 1952? A. I would say }t was 
earlier than 1952, yes. 

Q. Would it be about the time that Mr. Kelly was ion his 
trip to Europe? A. I don’t think so early, no. 

Q. What was the discussion concerning the hiring of a 
station manager? A. I think the reason for our insistence 
on a station manager was the fact that as this television 
thing developed and Mr. Kelly was taking more and more 
of his time in gathering this material together and lie was 
away from the office a good deal, we 

j 
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felt there was a definite need for someone to be in charge 
of the station at the times he was not there. 

Q. Do you have any recollection as to when this discussion 
took place? A. No, I do not, sir. 

Q. Was it in 1951? A. I think it was the early part 
of 1952. | 

Q. The early part of 1952? A. I think so, yes. j 

Q. When did Mr. Kelly begin to be absent from the 
station in pursuance of the application for TV? A. Well, 
I suppose it goes back quite a little ways, although it has 
been naturally more frequent this last year. 

Q. What was Mr. Kelly’s reaction when you approiached 
him as to the desirability of hiring someone as a station 
manager? A. I think he accepted it with good graced 
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Q. Was it explained to Mr. Kelly that the Hansen 
brothers felt that it was necessary to have a station man¬ 
ager take care of the station while he was busy? A. 
Yes, sir. 

*•*••*••*• 
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Gerald Hansen, 

a witness appearing for and on behalf of KCRA, Inc., being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Young: 

Q. Will you please state your name and place of resi¬ 
dence. A. My name is Gerald Hansen. 1039 - 11th Avenue, 
Sacramento, California. 
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Q. What will your status be, or what will you duties be, 
with respect to the operation of the proposed television 
station? A. My stated duties are the same as I have in¬ 
dicated, that is, I will be director and secretary-treasurer 
of the corporation. I intend to devote a considerable period 
of my time to the station. However, besides this, for the 
reason I feel that it is certainly 

1680 

going to be necessary, due to the greatly increased invest¬ 
ment and liability that my brothers and myself will have, 
that it is incumbent upon us to place someone upon that 
operation who will be able to at least see what goes on a 
little bit better than we are doing so now. 

Q. About how much time will you expect to be able to 
devote to the proposed operation? A. I hope and expect 
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I will be able to devote perhaps half of my time to 
KCRA, Inc. 

********** 

1688 

Cross-Examination 


By Mr. Blume: 

******** 
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Q. Let me approach it in another way then, jin the 
period in which you have been the secretary-treasurer of 
KCRA, Inc., how many hours per day, per week or per 
month have you devoted to your position as secretary- 
treasurer of the corporation ? A. That would be impossible 
for me to determine, Mr. Blume. In the number of 'hours, 
the time would not be great. 

Q. You have not participated, have you, in the day-to-day 
operation of KCRA? A. Not except inasmuch asj when 
Mr. Kelly has been away, as he is now to this pjresent 
hearing, I have spent some part of each day at KCRA, 
even if it has only been a few moments, to attend to some 
of the things that have been taking place up there, j 

Q. What type of things? A. Well, for one thing, I signed 
the checks that were presented to me by Mrs. Davis who 
had made them out for both the pay roll and vouchers, 
and I endeavored to discover, to the best of my ability that 
the bills for those were proper, and so forth, 
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that they are doing a proper job on. I wasn’t just signing 
blank checks, and there were a few minor things that 
would come up that she might ask me about and I would 
try to tell her what to do, whether her suggestions', were 
correct, in my opinion, or whether she should try to get 
hold of Mr. Kelly or Mr. Smiley. There was nothing of 
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anything that required a great deal of attention, however. 

Q. But other than the type of duty which you have just 
described, you have not been to the station every day? A. 
No, sir. 

Q. Participating in the day-to-day matters of the station? 
A. No, sir. 

Q. Have you ever in the past participated in the formu¬ 
lation or development of the programs for the station? A. 
No, I have not, sir. 

Q. Have you ever participated in the sales activities of 
the station? A. No, sir. 

Q. Have you ever participated in the engineering activi¬ 
ties of the station? A. No, sir. 

Q. As a matter of fact, isn’t it true that you know very 
little about the engineering aspects of the station? A. 
Extremely little, sir. 

*#**•■*•**• 
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Reuben A. Isberg, 

a witness appearing for and on behalf of KCRA, Inc., being 
first duly sworn, was examined and testified as follows: 

Direct Examination 


1745 

By Mr. Young: 

Q. Will you state your name and addrses for the record, 
please. A. Reuben A. Isberg, 2001 Barbara Drive, Palo 
Alto, California. 

Q. What is your business or profession? A. I am a 
consulting engineer on television facilities and operations. 

Q. Have you been retained by KCRA, Inc.? A. Yes. 

Q. For what purpose? A. For designing the facilities 
for their station, arranging operating procedures, advising 
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them on the scheduling of personnel and selection of 
equipment. 


1764 

Q. I would like to call your attention to Exhibit 9 
previously introduced on behalf of KCRA, Inc., anql par¬ 
ticularly to the “Other Items” on page 2 of that exhibit. 
A. Yes. 

Q. Mr. Kelly testified that the basis of his estimates of 
all of the items under “Other Items,” except those speci¬ 
fied, were based upon your advice. A. Yes, sir, tljiat is 
correct. I 


1766 

Q. I call your attention to the exhibit marked for identi¬ 
fication as Exhibit 10-A, which is entitled, “Equipment to 


be Purchased from Suppliers Other than RCA.” A. 
sir. 

Q. Did you prepare that exhibit? A. Yes. 


Yes, 


1781 

Q. I notice studio lighting is shown here. Have you 
examined the RCA contract to determine what studio light¬ 
ing is included? A. Yes. I specified it. The lighting pro¬ 
vides six 15-watt scoops for Studio A; twelve 500}-watt 
scoops for Studio A; six 101-watt spots; four 500j-watt 
spots, and two 1000-watt spots. 

For Studio B, we are providing four 15-watt sc<pops; 
eight 500-watt scoops; four 500-watt spots, and two 1000- 
watt spots. 
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Cross-Examination 
By Mr. Blumc : 


1862 

Q. Now, sir, you have indicated that you were retained 
on October 22, was it, 1952, or 25th? A. My recollection is 
the 25th. I had telephone conversations prior to that time, 
but that is my recollection. 

Q. Can you tell us the state of development of the appli¬ 
cant’s plans as of the time that you were retained? 

1863 

A. There was a hearing imminently scheduled. An appli¬ 
cation vras in the course of being prepared for the Pine 
Hill transmitter site. I visited Sacramento and assisted in 
the preparation of this application, which, after further 
discussions, was not filed. 

Q. At that time had the applicant settled on the equip¬ 
ment which it would order from RCA? A. A proposal had 
been received which was essentially the same as the equip¬ 
ment which has been shown in the RCA’s contract, which 
has been entered as an exhibit in this hearing. Yes, the 
equipment had been selected. 

Q. So that you made, you contributed nothing insofar 
as the determination of what equipment would be needed? 
A. For that particular application, yes. There were modi¬ 
fications which we made in the proposed contract, and I 
don’t recall whether they were for that particular applica¬ 
tion or not. As I recall it, we were principally concerned 
about getting the details of the application for construction 
permit on Pine Hill resolved. 

Q. Now at the time that you were retained, where did 
the applicant propose to locate the studios? A. At that 
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time they were indicated as being downtown in Sacra¬ 
mento at their present AM studio building. 

Q. Did the applicant have prepared at the time y<j>u were 
retained exhibits equivalent to Exhibits 32, 33, and 34? 

1864 | 

A. Not to my knowledge. 

Q. Were you consulted on studios? A. Yes. 

Q. Were you consulted on the adequacy of the space 
provided downtown in Sacramento? A. Yes. 

Q. Could you tell us what the applicant’s plans ajnd pro¬ 
posals were at that time? A. I am not sure that I dm free 
to give the details about the plans in that particular build¬ 
ing. Some of them Mr. Kelly has indicated to me to be 
confidential. 

Q. Mr. Isberg, as long as you are on the stand jl think 
that you will be required to answer questions unless the 
Examiner directs to the contrary. 

The Presiding Officer: What was your question, Mr. 
Blume ? 

Mr. Blume: I wanted to know what were the applicant’s 
plans for studios at the time he was retained. 

The Presiding Office: Yes, Mr. Isberg, you may answer 
that question. 

The Witness: The answer is that the present istudios 
would be utilized partially for television, and that additional 
space in the building would be renovated to expand the 
space for television activity. 

By Mr. Blume: j 

Q. Did you actually see the space that was used for 

i 

1865 j 

television. A. Yes. 

Q. 'We have had testimony in this record, sir, t)iat the 
building in which it was proposed to locate the studios was 
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a two-story building, the first floor of which was occupied 
by a restaurant and the second floor of which w r as occupied 
by KCRA-AM and FM studios and offices; is that correct, 
sir. A. I believe it is. There may be more occupants than 
that. I am not too familiar with all of the occupants of 
the building. 

Q. Did you survey the space which was at that time pro¬ 
posed for a studio? A. Only the portion which KCRA 
presently occupies. 

Q. Was it upon your recommendation that they aban¬ 
doned these studios and began to look for other studio 
facilities? A. I am sure that my recommendations had 
quite a bit of influence in that case. 

Q. Now, sir, at the time you were retained can you tell 
us far advanced the applicant’s staffing plans were? A. 
Well, the present staff was employed by the station. Inso¬ 
far as those that we have considered in these hearings as 
staff members for television, Mr. Smiley, Mr. Hartman, 
the technicians whom I have named were— 

Q. I am not talking about individuals. I am talking 
about numbers and types of employees. 

1866 

A. Oh, yes, the numbers and types of employees were 
knowm. 

Q. Were they the same number and type as you are 
now proposing, or have they been changed, since you were 
retained? A. There haven’t been any substantial changes. 
I don’t recall— 

Q. What do you mean by substantial changes, in this 
respect? A. As I recall we have 50 in this present staff 
arrangement. I think that is what we had then. 

Q. Mr. Isberg, I show you Exhibit No. 11 attached to 
amendment to the application of KCRA, Inc., filed Decem¬ 
ber 9, 1952, and I ask you to compare the staffing plans as 
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shown on this December 9th amendment with the original 
staffing plans as shown in the application as filed jin June 
of 1952. In June of 1952 how many persons were pro¬ 
posed? A. There is a total of 33 indicated. 

Q. Now would you count the staff as of December 9th 
amendment? A. I count 50. 

Q. December 9 was after you had entered into yiour em¬ 
ployment, is it not? A. Yes. j 

Q. I ask you, Mr. Isberg, whether you were responsible 
for the increase in staff from 33 to 50? A. I was partially 
responsible. As I recall we discussed 

1867 | 

the matter of staffing the station at that time, the bumber 
of program people required, the number of technicians re¬ 
quired, and I made recommendations, and those j recom¬ 
mendations were followed. 

Q. Now, sir, at the time you were employed at JKCRA, 
had KCRA, Inc., worked out its manpower utilization in the 
fashion which you have done in Exhibits 37, 38, et jcetera ? 
A. No. 

Q. At the time you were employed, I believe you said 
the applicant was considering a site on Pine Hill? A. Yes. 

Q. Which they subsequently abandoned? A. Right. 

Q. Was the abandoning of that site and the remioval to 
the site in the city due in any part to any recommendations 
on your part? A. I am sure it had considerable weight. 

Q. What was the reason that you advanced for abandon¬ 
ing the Pine Hill site? A. The economies of operation for 
one, the distance to the site, some 38 miles, the difficulties 
of providing residences for the personnel, the possible 
added costs due to portal-to-portal pay as required by 
unions. j 

In other words, a man paid for eight hour would actually 
work six. The rest of the time he would be traveling. The 
added 
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costs of mileage to the site. Each man working at the site 
on a five-day week would receive an additional $27 a week 
compensation. 

There were other disadvantages, of course. The stipula¬ 
tions that a common tower would he required was one. 
However, that didn’t particularly worry me because I 
had worked on that type of a tower before. 

1998 

Lincoln Dellar, 

called as a witness on behalf of Sacramento Broadcasters, 
Inc., first being duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Blume: 

Q. Mr. Dellar, will you give the reporter your full name? 

1999 

A. My name is Lincoln Dellar. 2030 Twenty-Third Street, 
Sacramento, California. 

Q. What is your connection with the applicant corpora¬ 
tion, Sacramento Broadcasters, Inc.? A. I am president, 
director, and a 100 percent stockholder. 

Q. Is Sacramento Broadcasters, Inc., a California cor¬ 
poration? A. Yes, sir. 


2000 

Q. Does Sacramento Broadcasters, Inc., hold any licenses 
from the Federal Communications Commission? A. Yes, 
sir. 

Q. What licenses does it presently hold? A. They hold 
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a license for a standard broadcast station, KXOA, pperat- 
ing on 1470 kilocycles with one kilowatt power fujl time. 
They hold a license for KXOA-FM that operates op 107.9 
megacycles. That is all. 

Q. Did Sacramento Broadcasters, Inc., ever hold any 
other licenses? A. Yes. Until September 8,1950, they held 
the license or they were the licensee of Radio Station 
KXOC, Chico, California, which operates on 1150 kilo¬ 
cycles with 5,000 watts day and night. 

Q. Who is presently the licensee of KXOC in Chico? 
A. KXOC, Inc. 

I 

*#***#*##!* 
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Q. Did you in the past ever own or have anything to do 
with any other broadcast station? 

2008 i 


A. Yes. Until July, 1952, T was the president, director 
and a 100 percent stockholder of the Valley Broadcasting 
Company, Stockton, California, the licensee of Radio Sta¬ 
tion KXOB. 

Q. What happened in July, 1952? A. I sold that station 
to its present owners. 

Q. Pursuant to Commission consent? A. Yes, sir' 

Q. Do you presently have anything to do with the day- 
to-day operation of that station? A. No, sir. 

Q. Or anything to do with any aspects of its operation? 
A. No, sir. 

Q. Now will you tell us, sir, how your time is divided 
as between the three radio properties, KXOA, KXOC, and 
KDB, and the W 7 estern Radio Sales, you other business 
interest? A. I would say my time is perhaps 90 percent 
in the interest of KXOA. I think I am in V 7 estem Radio 
Sales office perhaps once a year, unless it is in the interest 
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of KXOA. I have perhaps been the other 10 percent equally 
between KXOC and KDB. 


2010 

Q. Has either KDB—-when I say KDB, I mean you as 
an individual doing- business as KDB—or KXOC, Inc., 
filed television applications in the markets in which they 
operate? A. No, sir. 

Q. Under the Commission’s allocation plan do they have 
any channels allocated to those markets? A. Yes, there 
has been a VHF channel allocated to Chico and there is one 
VHF and two UHF channels allocated to Santa Barbara. 

Q. Have grants been made in either of those communi¬ 
ties? A. Yes, the Santa Barbara VHF channel has been 
granted last November, and I just understood this morning 
a VHF channel in Chico has been granted several days 
ago to my local competition. 

Q. Will you explain for the record why, if there is any 

2011 

reason, you did not file a television application for either 
of those markets? A. Why, yes. It has been my desire 
to pull back my activities, integrating more into Sacramento 
than expanding. I sold Stockton last year. As a matter 
of fact, Santa Barbara was in negotiations for sale several 
months ago on a deal which did not materialize. It was 
almost finalized and it is now in the process of negotiations 
for another purchaser. I have wanted to put myself in 
the position, frankly, so I could concentrate all my efforts 
in the prosecution of television development for Sacra¬ 
mento and have not been interested in any other markets. 

Q. Do you have interest in any applications in any place 
in the country except in Sacramento? A. No, sir. 

Q. Do you have any present intention of filing applioa- 
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tions for television? A. This is an application for 
television. 

Q. I mean television any place except Sacramenio. A. 
No, sir. 

j 


2017 


Q. What were the circumstances under which you left 
KGB? A. Well, I felt in San Diego I had a basic Oppor¬ 
tunity there to learn radio. I had been there by tha|t time 
about two years and a half. So far all I have known was 
radio on the West Coast and in the San Diego limjits. I 
wanted to broaden my horizon and to learn more about the 
broadcast business. I wanted to make it a career, And I 
felt I needed to expand this experience on more of a 
national scope, both to enhance my general business ex¬ 
perience and to enhance my knowledge of the radio) busi¬ 
ness, and I felt that that necessitated me going East. : So in 
1935, in May, 1935 I resigned as manager of KGB and 
came to New York and obtained employment at CB^. 

Q. What position did you first hold with CBS;? A. 
When I was first employed by CBS I was in the department 
called Radio Sales. Radio Sales was, and is today, the 
division of Columbia that is responsible for the naitional 
spot sales on behalf of their owned and operated stations. 
They handled a few more at the time in addition toi their 
own station, but principally it is a service to the several 
stations which CBS owns. In this capacity it wsjs my 
job to sell time among the advertising agencies iti the 
New York market. I felt I was happy for that experience, 
because again I felt I was learning and had that oppor¬ 
tunity to see how sales were done in a market the size 
of New* York, and there remained many advertising jagen- 
cies of markets that we represented. 
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Q. How long were you in Radio Sales? A. Until Decem¬ 
ber of that year. At that time I was then promoted to 
become an assistant to the director of station relations of 
CBS. As a matter of fact, it was really a two-man de¬ 
partment. 

Q. Who was the director at that time? A. Well, right 
at that time Mr. Sam Pickard was the vice president in 
charge. He was retiring. The director was Herbert V. 
Ackerberg. He was the director of station relations and 
I was his assistant. 

Q. What were the duties and functions of the station 
relations department of CBS at that time? A. In general, 
the station relations department is the liaison department 
between the independently affiliated stations and the net¬ 
work itself. This was the era in 1936-1937. I was in that 
department from December, 1935 until April, 1938. This 
was a period of expansion in CBS. As I recall, they were 
attempting to match power parity with NBC. There were 
many parts of the country in which they needed additional 
coverage, particularly in the mountain states and parts of 
the South and the Pacific area. It was my job as stations 
relations department—It was really multiple in scope. 

I visited virtually every station on the CBS Network. 
When I was at these stations I would confer with the man¬ 
ager and on many occasions with the owner, with the 
various department heads, 


2019 

virtually all of the phases of their business, their local 
programming, their local sales and their general local 
problems, particularly as it related to their relations with 
the network and in the securing of more national business, 
national non-network business, and in being added to the 
commercial network lineup. 
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Q. Did you also discuss their physical plans and facili¬ 
ties? A. Yes, wherever it was possible we used to try to 
encourage them to enhance their facilities and whichever 
way we could be helpful to them. In these travels atfound 
the country I was given the assignment of negotiating many 
new contracts. My friend Mr. Loucks over there and I were 
talking just the other day about my first contract was! with 
the owner of the station in Great Falls, Montana, fiiany 
years ago. 

Mr. Loucks: You ought to add “ably represented by 
Mr. Loucks.’ 7 

The 'Witness: Ably represented by Mr. Loucks. It was 
certainly very true. I had the opportunity to negotiate 
many contracts for new negotiation and for renegotiation 
of station affiliation contracts. Essentially it was very 
interesting to me to visit the affiliated stations all ovejr the 
country, in large markets and small markets, and work! with 
him on so many of their local problems pertaininjg to 
virtually every facet of their business. I would usej this 
information this way: So many of these supplementary 
stations desire to have their station added to 

2020 
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the commercial network lineup and I would obtain market 
data while I was on these visits, and I would make up the 
presentation and present that to the network sales depart¬ 
ment and they in turn would present it to the advertising 
agencies in hopes that they would add the station, which 
was one of the means that was used to expand the avejrage 
commercial network list of stations. 

• * * * * # • * #i# 

I 
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Q. Now when did you leave the station relations depart¬ 
ment of CBS? A. In April of 1938 I was again promoted 
to become the general manager of Radio Station WBT in 
Charlotte. 

! 
i 
i 
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Q. Who was the licensee of WBT at that time ? A. That 
station at that time was owned by the Columbia Broad¬ 
casting System. It was a 50,000 watt station, which it still 
is, in Charlotte. 

Q. North Carolina? 

2022 

A. Charlotte, North Carolina. I was at this post from 
April, 1938, until February, 1940. 

Q. Now can you tell us about anything that you per¬ 
sonally or that station did during the period you were 
manager of that station to develop new programs and new 
talent? A. Of course, this was entirely new experience. 
Here we were, a 50,000 watt station in a metropolitan area, 
with a rather wide rural territory and background country. 
I had not had that type of experience heretofore, I had 
not operated a station in Southern territory, and it was 
entirely new and I think rather an interesting experience. 
While the station had some agricultural programs at the 
time I think, while I was there, we were more strongly 
developing the agricultural programming phases of our 
station. For instance, we did establish a very excellent 
agricultural program in the morning, and at noon— 

****•#•**• 
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The Witness: While I was manager at WBT we devel¬ 
oped agricultural programming to the point at least where 
it was recognized nationally, in national trade publications 
by us obtaining a national Variety showmanship award for 
service in farm programming. 

By Mr. Blume: 

Q. What was the nature of the programs? A. Well, 
it was a program in the morning similar to programs 
that we have had since, that involved a period of farm 
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information to the farmers wherein, very early in the busi¬ 
ness, after discussing farm programs with country lagents 
and others, that the essential thing that the farmers want 
to hear is basic information, crop reports, release? from 
the county agents, from the various Federal and state 
sources, and if you give them this information, particularly 
if it is repeated several times during the morning, jit will 
attract people who get up at various times. We had pro¬ 
grams from a wide variety of the services, the various 
agencies which serve the farmers. 
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Q. What were the circumstances under which you left 
WBT? A. Well, when I went east originally I went until 
the idea of gaining experience. I had never beeii east 
before and I knew I wanted to live my life on the! West 
Coast. I frankly knew I had to gain more of a national 
background, and the opportunity came when I was iiivited 
to become general manager of KSFO in San Francisco. Mr. 
W. I. Dumm is the president and owner of the coippanv 
that operates KSFO in San Francisco, and I had met him 
several years before, during the negotiations when we 
were affiliated with them as the CBS affiliate inj San 
Francisco. 

2026 
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The Presiding Officer: What is the relationship between 
him and Mr. Robert W. Dumm? 

The Witness: I believe he is his father. Mr. Dumm 
invited me to come out to manage KSFO, which was exactly 
the area I wanted to live in, northern California,! so I 
accepted the invitation. 

By Mr. Blume: 

Q. At that time was KSFO affiliated with the CBS! Net- 
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work? A. Yes, it was the San Francisco outlet for Columbia 
Broadcasting System. 

Q. You were general manager of the station? A. Yes. 

Q. Did there come a time, sir, when you were general 
manager of the station that KSFO ceased to be a CBS 
affiliated? A. Yes. On January 1, 1942, CBS disaffiliated 
itself from KSFO and affiliated itself with KQW. 

Q. Where was KQW? A. In San Jose. This left 
KSFO in a position of developing itself thereafter on lines 
of an independent station. 

The Presiding Officer: When did you go there? 

The Witness: I went there February 1, 1940. 

The Presiding Officer: When did CBS drop its affiliation? 
*###*#*#** 
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Q. Mr. Dellar, going back to the period when KSFO 
switched from a CBS affiliate to an independent station, 
can you tell us what changes were made in the program¬ 
ming of the station, what changes were made in the staffing 
and the rest, and what part you played in effectuating those 
changes? A. Well, as a Pacific affiliate of CBS, KSFO 
carried a very large amount of CBS programs, both com¬ 
mercials and sustaining. Along with that our business, 
particularly in the national field, was developed on the 
basis of our status as a CBS Pacific affiliate. During the 
period before we went off the network we had developed 
a very excellent—pardon me, we developed a program, a 
farm program called the “Farm Journal,” which because 
KSFO, while it is a metropolitan station with 5,000 watts 
and 560 kilocycles, did cover a significant rural area, and 
we did develop programs such as the “California Council 
Table,” a program of discussion, a farm program which 
I think was, as I recall, I think it has become the oldest 
continually broadcast forum program in northern Cali¬ 
fornia. 
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We developed a news department. When we wen^ off the 
network we had to completely reprogram ourselvejs along 

2029 

independent lines and in so doing we did several; things. 
We increased our news coverage, we further developed 
our farm programming, we decided to develop ou^ music 
programming into a step up above the run of the mill 
type of musical programs that were going on at independent 
stations. j 

We developed, for instance, such programs as “The Hour 
of Melody,” which was on every night, as a better class 
of music, a program called “Music on The Air” I of the 
same sort; in other words, we decided our general rendition 
of music should be a step up from the general type of 
just popular music. j 

Q. When you say “we,” who was the program director 
of KSFO at that time? A. At that time Mr. R. W. ihrnim, 
my present associate, was the program director, and as a 
matter of fact, when I first came to KSFO, he had been 
through the steps of special events director, special pro¬ 
motion manager, news man, and so forth. At the tipie we 
went off the network he was program director, and together 
we had the opportunity to re-program the station along 
independent lines without the help of network affiliation. 

Mr. Blume: Mr. Examiner, we will develop more of the 
transition of programming from Mr. Dumm when we get 
his background and experience. 

By Mr. Blume: 

Q. What was the effect, financially, on the station of 

2030 i 

the stopping of the CBS Network? A. I can’t quoty you 
exact figure, but naturally when we went off the network 
we took a very sharp drop. First, our network volunty was 
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entirely withdrawn because our network programs were 
withdrawn. Our national spots business suffered very 
largely, and we were left with the good part, of course, of 
our local business, except that which followed network pro¬ 
gram adjacencies. 

****••*#•• 
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Direct Examination—Continued 
By Mr. Blume: 

Q. Mr. Dellar, as I recall just before recess you were 
discussing the situation at Station KSFO financially at the 
time that it lost its network affiliation with CBS. 

2034 

A. Yes, sir. 

Q. Would you continue the answer which you were giving 
us at that point as to what effect the loss of the network 
had on this station income? A. T believe I was relating 
that when we lost the network we lost the network revenue 
that went with the network. We lost the largest part of 
our national spot business, those who bought time adjacent 
to network programs. We lost a good part of our local or 
regional business that was based alongside of network 
programs, and we had to re-gear our station along inde¬ 
pendent lines. This caused, naturally, a very sharp drop 
in revenue, and consequently we started to lose money 
pretty fast during the first part of 1942. 

We did, as I related just before lunch, re-program the 
station along more independent lines, putting in a type of 
music service and stepping up our news programming, 
expanding our farm service, and so on. 

We also had the problem of re-gearing our sales depart¬ 
ment, because a lot of our salesmen went in with the new 
CBS affiliated there. 
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Mr. R. W. Dumm was program director at the time, 

► and after going through this reshuffling we did wind up, 
I think we crossed the loss. Towards the latter part of 
the year, and by the end of the year, as I recall, we were 
again on a current profit position. 

2035 
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I think the over-all year was perhaps a loss, but wfe were 
again back on the track by the end of the year |on an 
independent basis. 

• * • * • * * * *!* 
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Q. Now, sir, turning to the category of news and special 
events, can you tell us what news wire services itXOA 
subscribes to? A. To United Press. 

► Q. Has it always subscribed to the United Press? A. 
Yes, it has. 

Q. Will you tell us why you chose United Press? A. 
I made the decision when we first started in business to 
choose the United Press, because, in my opinion, thejt have 
always had a better regional coverage than any [other 
news service. They maintain a regional office in the 

* Capitol Building in Sacramento and are very helpful to 

us in providing material that is regional and on significant 
items which might be interpreted as local materiajl. 

As a matter of fact, I think that several broadcasters in 
Sacramento have arrived at the conclusion that the Ignited 

► Press is the most helpful service to them in rounding out 
their regional as well as national services. 

Q. Does KXOA have any daily news programs devoted 
exclusively to local or state news? A. Yes. In giving 
a general summary of our news coverage, in addition to 
the many news periods that we have from 

i 

i 

i 

I 
| 
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our network, KXOA broadcasts approximately or on an 
average, I would say, of about ten newscasts a day. And 
of these ten newscasts a day, three are devoted exclusively 
to the emanation of local news. 

Q. How do you obtain your local news for these local 
news broadcasts? A. By several sources. We have a 
news man that works closely with our general manager, 
Mr. Dumm, who, incidentally, has had a fine background 
in news himself. And he watches verv closelv over it as 
one of his management duties. 

However, we do have a news man that is responsible for 
the obtaining of local news. It is obtained telephonieally. 
And we have been in this field long enough so that news is 
phoned in to us—they know that we are anxious to have 
the news. As a matter of fact, we have asked our whole 
organization, including even our sales people, to be on 
the alert in a community of that size for news or events 
that might be brought to the studios as a news piece. 

In other words, we are all on the lookout for news, but 
it is heads up through a news man and heads up to Mr. 
Dumm as the manager. 

Q. This news man is on this staff? A. Yes, sir. 


2096 

Q. Now, sir, turning to the category of “Government 
Programs,” will you describe the program, “Sacramento 
Political Scene”—who conducts that program? A. A lady 
by the name of Miss Agnes Booe. I think she spells her 
name B-o-o-e. This was a program that was staited by 
the station in cooperation with Miss Booe. Mr. Dumm, 
in fact, started this program about two years ago. 

Mr. Loucks: Is that not the program described in your 
Exhibit No. 4, the bottom of the page, “Sacramento Politi¬ 
cal Scene”? 


74 



! 2934 

i 

The Witness: Yes, sir. 

Mr. Blume: I want him to expand it. 

The Witness: I would like to make a correction, sir. That 

2097 

program was started about a little over a year ago, not 
two years ago. That program has been highlighted |in that 
exhibit. 

By Mr. Blume: 

Q. Is it a talk program, a discussion program, or what? 
A. It is a program of discussion of happenings throughout 
that week in the State Capital. It is a program tblat was 
developed by KXOA in cooperation with this Mis$ Booe, 
and the material subsequently has been disseminated to 
many stations throughout California. As a matter of fact, 
now it is done by tape and the tapes are sent on to many 
other stations throughout the state. 


2932 

Mr. Blume: Mr. Examiner, I would like to make! a pre¬ 
liminary statement. 


2933 

Now, over and above that I have prepared four separate 
documents which I have distributed which contain statis- 
tics on classification of programs for each of the four sta¬ 
tions involved. The statistics in each instance—-with two 
notable exceptions—were taken verbatim from the; appli¬ 
cations in the Commission’s files. The two exceptions were 
that in the 

2934 

I 

initial applications back in 1944 and 1945 respectively of 
KXOA and KXOB show various program times ip hours 
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rather than in percentages. For comparative purposes and 
for convenience these have been converted into percentages 
from the hours as given in the application. 

I have prepared the four documents in the interest of 
expedition but without conceding their relevance or ma¬ 
teriality. 

The Presiding Officer: Very well. 

These documents which Mr. Blume has just referred to 
were prepared at the suggestion of the Examiner in an 
effort to shorten the cross examination of counsel for the 
Broadcast Bureau. As I understand it—and correct me if 
I am wrong, Gentlemen—the information contained on 
these four documents was taken directly from the applica¬ 
tion forms on file with the Commission. 

Mr. Blume: That is right. 

The Presiding Officer: It is also clear from the record 
that counsel for the Broadcast Bureau indicated a disposi¬ 
tion to go into these matters on the record through exam¬ 
ination of the witness. And these four documents are 
merely substituted for that testimony. 

There has been in our off-the-record discussions some 
disagreement concerning how these documents should be 
labelled. And in an effort to resolve the differences of the 
parties I have elected to have these documents marked as 
Examiner’s 

2935 

Exhibits 1, 2, 3 and 4. And they will be so marked. 


2939 

The Presiding Officer: As I understand it, Mr. Blume, 
you want to oppose them being received in evidence? 

Mr. Blume: Mr. Examiner, at the outset I want to make 
it clear that there is nothing in any of these exhibits of 
which I am ashamed, of which I think the applicant need 
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i 

i 

to be ashamed. My objection is one of principle rather 
than an effort to withhold information which I might think 
was derogatory to the applicant. What I want to atgue is 
basically a matter of philosophy and principle rather than 
anything else 

• ***#**•*;• 

2946 | 

The Presiding Officer: I want to hear from Mr. jjoucks 
on this, and then I want to hear from you. 

Mr. Loucks: Mr. Examiner, I had abstained from being 
drawn into this imbroglio, and I have stated in our off-the- 
record conferences that I have no objection to the Exam¬ 
iner receiving these exhibits into the record. 

I am inclined to agree, and I will agree, that they go into 
the record, and I am inclined to agree somewhat with Mr. 
Blume’s position in that the program service of any station 
can better be weighed qualitatively than quantitatively. 
I think that is what his argument comes down to. 

Mr. Blume: That is right. 

Mr. Loucks: But as I said before, I have no objection to 
the exhibits being received in this record for whatever 
they are worth. 

I 

• • # * * * * * # i • 
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The Presiding Officer: I was interested in Mr. Lpucks’ 
comment on the question of qualitative versus quantitative 
analysis of programming. And I think there is a gooid deal 
of merit in what he says. 

However, a brief analysis of the quantitative matter with 
respect to programming may key you into the necessity for 
going into a qualitative analysis. 

2952 j 

It seems to me that these applicants who are existing 
licensees presently have a franchise from the Commission. 
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They have made certain commitments to the Commission. 
And while I am in complete agreement with the statement 
that Mr. Blume read from the Blue Book concerning the 
fact that the Commission has no intention of applying 
these program breakdowns with rigid inflexibility, I do 
think that they are a rough guide, and in so far as the en¬ 
tire operation of each station owned by an applicant or 
controlled by an applicant is concerned, I think it is highly 
desirable that we have as much information in the record 
as we have concerning how he operated that station. 

Of course, there are limitations of time which are a real 
problem, but it was my opinion, and I will adhere to it in 
this ruling, that this record would have hardly been com¬ 
plete had we not had some information in here concerning 
the operation of Mr. Deliar’s other stations. 

I drew an analogy of a man coming in applying for a job 
and asking the proposed employer to only look at a part 
of his past experience record. So I will overrule Mr. 
Blume’s objection to the materiality and relevance of these 
exhibits and receive them into evidence in this proceeding. 
I have reference to the Examiner’s Exhibits 1, 2, 3, and 4. 

Mr. Blume: May the record note my exception? 

The Presiding Officer: Yes, it may. 
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EXHIBITS 

Sacramento Broadcasters, Inc. Exhibit No. 4 


! 


I 

| 


Analysis of Public Service Announcements | 
and Programs 1952 

To illustrate the extent of KXOA’s public service 
announcements and programs, following is a breakdown 
drawn from day-to-day logs, of the number of announce¬ 
ments and programs devoted to public service causes 
during the year January 1, 1952 through December 31, 
1952. “ 

The following breakdown shows that KXOA carried a 
total of 5,814 public service announcements, and 940 hours 
and 40 minutes of public service programming during this 


period, as 

follows 







Causes 

Announce¬ 

5 Min 

15 Min 

30 Min 1 

30 Min 


Served 

ments 

Pgms 

Pgms 

Pgms 

Pgms 

Agriculture 

6 


255 



581 

Education 

7 

5 


27 

11 

15 

Religious 

71 


156 

58 

87 

28 

Government 

23 

2451 


543 



Civic Community 61 

3358 

5 

274 

15 


Total 

168 

5814 

416 

902 

113 

624 


The following pages show a breakdown by category of 
the number of announcements and programs devoted to 
each of the public service causes. 


Agriculture 
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Programs* 

Federal-State Market News 


581—60 minute programs 
255— 5 minute programs 


Total 


581—60 minute 
255— 5 minute 


programs 

proprams 


* Program material composite of information from County Agent, U.jS.D.A., 
State Department of Agriculture, University of California Agricultural Ex¬ 
tension, U. S. Weather Bureau, and other agencies. 
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Educational 

University of California Alumni Association 

Grant Technical College 

High School Hi-Jinx 

Parent Teachers Association 

Public Schools Week 

Reviewing Stand 

Sacramento State College 


Totals 


5—announcements 
13—15 minute programs 
15—60 minute programs 
12—15 minute programs 
2—15 minute programs 

10— 30 minute programs 
1—30 minute program 

27—15 minute programs 

11— 30 minute programs 
15—60 minute programs 

5—announcements 


Religious 

Church Bulletins 

Ministerial Association 

St. Mathews Episcopal Christmas Choir 

Radio Chaplain 

Sunrise Services (Easter) 

Jesuit Society (Sacred Heart) 

Sunday Morning Church Service 

Totals 


3810 

Government 

Air Force Reserve 
Department of Defense 
California Highway Patrol 
California Department of Employment 

California State Personnel Board 
California State Tax Board 
Civilian Defense 

Coast Guard 

Defense Bonds (Treasury Dept.) 

F. H. A. 

Income Tax Talks 
McClellan Field 
National Guard Recruiting 

Nurse Corps 
O. P. S. 

U. S. Post Office 
Sixth Army 
U. S. Air Force 

U. S. Army 


80—30 minute 
52—15 minute 
4—15 minute 
156— 5 minute 
2—15 minute 
7—30 minute 
28—60 minute 


programs 

programs 

programs 

programs 

programs 

programs 

programs 


156— 5 minute programs 
58—15 minute programs 
87—30 minute programs 
28—60 minute programs 


27—announcements 

24— 15 minute programs 
11—announcements 

36—announcements 

25— 15 minute programs 
15—announcements 

7— announcements 
516—announcements 

54—15 minute programs 
9—15 minute programs 
737—announcements 
52—15 minute programs 
68—announcements 
4—15 minute programs 
93—announcements 
66—announcements 

8— 15 minute programs 
6—announcements 

202—announcements 
27—15 minute programs 
8—15 minute programs 
2—15 minute programs 
42—announcements 
95—15 minute programs 
107—announcements 
93—15 minute programs 
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U. S. Marines 

U. S. Navy 

U. S. Treasury 
Veterans Administration 


Totals 


3811 


Civic — Community—Service 

American Cancer Society 
American Heritage Foundation 
American Legion 
Blind Association 
Blood Bank 
Boy Scouts 

Conference of Christians and Jews 
C. A. R. E. 

California Veterans Association 
Campfire Girls 

Capitol Gardner (Garden Club groups) 

Cerebral Palsey 

Child Safety (Safety Council) 

Christmas Seals 

City of Hope 

Community Chest 

Community Welfare Council 

Crocker Art Gallery 

Crusade for Freedom 

Dental Health Week 

Easter Seals 

Fire Prevention 
Flag Day Observance 
Girls State 

Ground Observer Corps 
Hanna Boys Center 
Heart Association 
Junior Museum 
Kids Day 

Knights of Columbus 

Labor Day Safety (Safety Council) 

Library Week 

City Library 

Little League Baseball 

March of Dimes 

National Diabetes Society 
National Safety Council 
Oil Progress Week 
Sacramento Political Scene 
Quaker Foundation 
Red Cross 


161—announcements 
48—15 minute programs 
83—announcements 
13—15 minute programs 
41—15 minute programs 
274-—announccmnts 
40•—15 minute programs 

543—15 minute programs 
2451—announcements 


112—announcements 
484—announcements 
6—15 minute programs 
39—announcements 
27—announcements 
53—announcements 

24— announcement 
216—announcement 

13—announcement 
16—announcements 
48—15 minute programs 
2—15 minute programs 
289—announcement 
37—announcements 
2—15 minute programs 
8—15 minute programs 
5—15 minute programs 
30—announcement 
41—announcement^ 

8—announcement 
35—announcement 

1— 15 minute program 
101—announcements 

2— 15 minute programs 

3— 15 minute programs 
2—15 minute programs 

52—announcements! 

25— announcements; 

5—announcements! 

12—announcement 
1—15 minute program 
11 —ann ouncemen tsj 
24—announcements 
15—30 minute programs 
69—announcements i 
22—15 minute programs 
228—announcements i 

1— 15 minute program 

2— 15 minute programs 
39—announcementsT 

1—15 minute program 
44—15 minute programs 
103—announcements ! 

123—announcements ! 
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Sacramento Dairy Council 

Sacramento Filter Center 

Sacramento Junior Chamber of Commerce 

Sacramento Junior League 

Sacramento Diabetic Society 

3812 

Sacramento Philharmonic Society 
Sacramento Chamber of Commerce 
Sacramento Baseball Club 
Salvation Army 

Shrine Circus 

Sierra Club (Forestry Conservation) 
Sister Kenny Foundation 
Toys for Tots 
Travelers Aid 

u. s. o. 

United Crusade 

V. F. W. 

Voice of Safety 
Voting/Registration 

W. C. T. U. 

Totals 


6—15 minute programs 
4—15 minute programs 
42—announcements 
38—15 minute programs 
4—announcements 
14—15 minute programs 


24—announcements 

4— 15 minute programs 
98—announcemnts 

134—announcements 
18—15 minute programs 
13—announcements 
119—announcements 
71—announcements 
37—announcements 
173—announcements 

2—15 minute programs 
17 5—announcements 
15—15 minute programs 
21—15 minute programs 

5— 5 minute programs 
262—announcements 

2—15 minute programs 

5— 5 minute programs 
274—15 minute programs 
15—30 minute programs 
3358—announcements 
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KCRA Exhibit No. 4-B 

Recap of Agricultural, Educational, Religious and 
Political Broadcasts Contained in 1952 
Programming of KCRA 

* Agricultural 

NC NS LCP LC LS 


% 

% 

Yi 

y + 

Yi 

% % Va. 

y> 

y* 


hr. 

hr. 

hr. 

hr. 

hr. 

hr. hr. hr. 

Less hr. 

hr. 

Less 

48 

1 

— 

— 

98 

35 — 2 

23 120 

177 

29 






Religion 





NC 



NS 

LC 


LS 


% 


% 

% 

J /i 

Yl V4 

1 

Yi 

V4 

hr. 


hr. 

hr. 

hr. 

hr. hr. 

hr. 

hr. 

hr. 

161 


— 

154 

1 

34 62 

1 

— 

391 
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* Education 
Separate Sheet 

Programs Devoted To Public Officials And Elections 

Network Network Local Local 

Sustaining Co-op Sustaining Participating 

15 — % hrs. 1 — % lirs. 3 — Yt hrs. 1 — 1 hr. 45 mjn. 

4 — 25 min. 3 — 25 min. 12—% hrs. 

2 — hrs. 4 — 5 min. 

45 — 5 min. 

I 

Note: These figures do not include programs sold to any 
party, candidate or proposition. The programs shown 
under commercial classifications were: 

June 28,1952, Convention Preview, a program discussing 
the potential candidates, a net co-op. 

The 3—25 min. net co-op’s were Election Preview's— 
NBC commentators describing the weekly activities of 
the major party candidates. 

The local participating program was the June Primary 
Election Returns. 

4474 | 

EDUCATIONAL PROGRAMS I 

50 half hour programs—The University of Chicago Roiimd 
Table—NS ; 

36—15 minute programs—Carnival of Books—NS 

(This program is recorded and given to Sacrametito 
City Schools as per their request) 

1 half hour program—NS—given on behalf of West Point 

2 half hour programs for Standard School Broadcast—feC 

(These programs used for in school listening) 

1—15 minute program given to Public Schools Week—LS 
1—two hour program given to Sacramento Schools Muisic 
Festival—LS 

1—half hour program given to Concardia Teachers— 

1—one hour program given to University of Illinois—KS 
1—half hour program given to Upsula College—NS 

* Certain programs omitted in typing. Figures on this breakdown agree 
with Exhibit 4-A. These figures are slightly less than previous tabulation.j 
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EXAMINER'S EXHIBIT NO. 1 


KXOA — PROMISE AND PERFORMANCE 


I. 

PROMISE 

PERFORMANCE 


Original Application 

Assignment of License 


July 21,1944 

Application—Oct. 24,1946 

Entertainment 

62.8% 

57.0% 

Agriculture 

8.0% 

6.0% 

Religious 

2.6% 

4.4% 

Education 

2.8% 

6.2% 

News and Commentary ) 0 _ ficr 

Public Service and Gov't. ) * 0 

13.8% 

10.0% 

23.2%) og4 oj 
3.2%) 

Total Commercial 

56.0% 

59.8% 

Total Sustaining 

44.0% 

40.2% 
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KXOA — PROMISE AND PERFORMANCE 


II. 

PROMISE 

June 3,1948 
Renewal 

PERFORMANCE III. 

August 3,1950 
Renewal 

PROMISE 

August 3,1950 
Renewal 

PERFORMANCE 

1952—Composite 
Week 

Entertainment 

59.2% 

61.65% 

49.29% 

56.8% 

Religious 

4.4% 

4.30% 

7.03% 

5.4% 

Agriculture 

6.0% 

4.16% 

7.03% 

6.9% 

Education 

2.0% 

1.83% 

2.15% 

— 

News 

17.0% 

14.45% 

20.18% 

20.7% 

Discussion 

3.0% 

1.04% 

1.11% 

2.7% 

Talks 

8.4% 

12.57% 

13.21% 

7.5% 


NC 

36.0% 

26.52% 

39.0 % 

38.7% 

NS 

27.0% 

27.22% 

23.98% 

15.9% 

RC 

11.0% 

33.60% 

18.94% 

15.7% 

RS 

6.0% 

4.98% 

8.79% 

17.4% 

wc 

4.0% 

.39% 

.59% 

.8% 

WS 

3.0% 

.26% 

1.17% 

.5% 

LC 

5.0% 

4.53% 

6.70% 

8.8% 

LS 

8.0% 

2.50% 

1.63% 

1.9% 

Total Commercial 

56.0% 

65.04% 

65.23% 

64.3% 

Total Sustaining 

44.0% 

34.96% 

34.77% 

35.7% 


100.0% 

100.00% 

100.00% 

100.0% 
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EXAMINER'S EXHIBIT NO. 2 

KXOC — CHICO, CALIFORNIA 
PROMISE AND PERFORMANCE 


PROMISE PROMISE ^PERFORMANCE 


Entertainment 

Religious 

Agriculture 

Education 

News 

Discussion ) • 

Talk ) 

(Original 
Application— 
February 5,1947) 

(Renewal ( 

Application 

Feb. 28,1950, 

6 Months After 

Operation Started) 

Per Composite 
Week 1952) 

59.0% 

3.0% 

10.0% 

.5% 

15.0% 

8.0% 

73.6% 

3.0% 

8.9% 

1.9% 

9.2% 

2.1% 

1.3% 

70.0% 

2.8% 

6.8% 

.2% 

10.6% 

2.0% 

7.6% 

NC 

27.0% 

39.2% 

- 

39.88% 

NS 

13.0% 

23.7% 

17.84% 

RC 

24.0% 

14.0% 

10.56% 

RS 

8.0% 

11.0% 

i 19.43% 

we 

6.0% 

5.3% 

1.11% 

WS 

4.0% 

2.1% 

2.91% 

LC 

8.0% 

1.1% 

4.78% 

LS 

10.0% 

3.6% 

3.49% 

Total Commercial 

65.0% 

59.6% 

56.33% 

Total Sustaining 

35.0% 

40.4% 

I 43.67% 
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EXAMINER'S EXHIBIT NO. 4 

KDB 

PROMISE AND PERFORMANCE 

i 

i 

promise performance 


(Assignment of License 

Application, Nov., 1950) (1952 Composite Week) 


Entertainment 

Religious 

Agriculture 

Educational 

News 

Discussion 

Talks 

55.75% 

6.6% 

4.4% 

1.73% 

20.4% 

1.92% 

9.2% 

64.5% 

2.1% 

.8% 

5.1% 

8.4% 

1.2% 

17.9% 

NC 

39.05% 

39.7% 

NS 

21.12% 

12.8% 

RC 

13.75% 

15.9% 

RS 

9.1% 

14.6% 

WC 

3.17% 

2.4% 

WS 

2.83% 

1.7% 

LC 

6.8% 

11.2% 

LS 

4.18% 

1.7% 


Total Commercial 
Total Sustaining 


62.77% 

37.23% 


69.2% 

30.8% 
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DOCUMENTS 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 


FCC 54D-40 


In re Applications of 
Docket No. 9012 
File No. BPCT-411 

Sacramento Broadcasters, Inc. 

Sacramento, California 

Docket No. 10294 
File No. BPCT-669 

KCRA, Inc. 

Sacramento, California 

For Construction Permits for New Commercial 
Television Stations (Channel 3) 

Appearances 

Jack P. Blume and Peter Shuebruk on behalf of Sacra¬ 
mento Broadcasters; Philip G. Loucks and Verne R. Young 
on behalf of KCRA, Inc. and P. W. Valicenti on behalf of 
the Broadcast Bureau, Federal Communications Com¬ 
mission. 
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Excerpts from Initial Decision 

# # # « « • * # * • 

I 

4792 | 

Ultimate Conclusions on Comparative Consideration 

44. In final analysis, we weigh the respective points 
made by each of the applicants. The following points 
urged by KCRA have stood up: (1) that it would broad¬ 
cast more hours per day; (2) that it has a more carefully 

i 

prepared technical and personnel allocation proposal; 
(3) that it has a superior record of plowing profit^ back 
into operation, thus demonstrating closer ties with the 
Sacramento community and a greater disposition to;be of 
service to that community. On the other hand, Sacra¬ 
mento Broadcasters has successfully established | that: 
(1) its assessment of the Sacramento television program 
needs has been superior to that of KCRA and (2) that its 
principal, Dollar, has a more diversified background of 
experience in radio than KCRA’s principal, Kelhf, and 
has demonstrated superior management skill under adverse 
conditions. We find here that, with the slight assistance 
of its proposed longer broadcast day, KCRA’s superior 
proposal concerning technical matters and personnel 
allocation counterbalance the superior showing of $acra- 
mento Broadcasters on assessment of the community’s 
program needs. Thus, the case turns on considerations 
of stability versus skill, and it is clear that under the; facts 
here those concepts are not black or white, but merely 
varying shades of gray. We believe that KCRA’s showing 
of close and unbroken identity with the Sacramento com¬ 
munity, plus its record of improvement of technical 
facilities, betokens an insurance of a stable, continuous and 
progressive service that Sacramento Broadcasters’! does 
not match and that this consideration outweighs Sacra¬ 
mento Broadcasters’ showing of superior management 
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skill. We thus find that KCBA, Inc. is to be preferred for 
grant. 

*••••••*#• 

5062 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

In re Applications of 
Docket No. 9012 
File No. BPCT-411 

Sacramento Broadcasters, Inc., Sacramento, California 

Docket No. 10294 
File No. BPCT-669 
KCRA, Inc., Sacramento, California 

For Construction Permits for New Commercial Television 

Stations (Channel 3) 

Appearances 

Jack P. Blame and Peter Shuebruk on behalf of Sacra¬ 
mento Broadcasters; Philip G. Loucks and Verne R . Young 
on behalf of KCRA, Inc. and P. W. Valicenti on behalf of 
the Broadcast Bureau, Federal Communications Commis¬ 
sion. 

Decision 

By the Commission: Commissioner Hyde dissenting and 
voting for Sacramento Broadcasters, Inc.; Commissioner 
Lee not participating. 
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Preliminary Statement 

j 

1. In this proceeding, Sacramento Broadcasters, Inc. 
(herein called Sacramento Broadcasters) and KClt-A, Inc. 
(herein called KCRA) seek a permit to construct a new 
commercial television broadcast station to operate on 
Channel 3 in Sacramento, California. On October 29, 1952, 
these mutually exclusive applications were designated for 
hearing in a consolidated proceeding to determnie, on a 
comparative basis, which applicant would better serve the 
public interest, convenience and necessity. Thej issues 
covering the proceeding, as set forth in the Order of 
Designation of October 29, 1952, sought determination of 
the following questions: (1) whether the applicants are 
legally, technically and financially qualified to own and 
operate the proposed station; (2) the character of fhe pro¬ 
gram services proposed and whether they would meet the 
needs of the area to be served; (3) whether the proposed 
installations and operations would comply with pertinent 
Commission Rules; (4) whether the proposed operations 
would constitute a hazard to air navigation; and ($) on a 
comparative basis, which of the two applications! should 
be granted. 

2. Hearings in this comparative proceeding were con¬ 
ducted by the Examiner for 25 days during the period 
November 17, 1952 through April 22, 1953, with the rec¬ 
ord being closed on the latter date. Each of the parties 
and the Commission’s Broadcast Bureau participated 
therein, and proposed 

5063 


findings of fact were filed by the two applicant^. 1 On 
June 7, 1954, the Examiner released his Initial Decision 

granting the KCRA application and denying that o^ Sacra- 
— 

i The Bureau’s proposed findings were directed only to certain engineering 
aspects of the proceeding. 
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mento Broadcasters. Sacramento Broadcasters and the 
Broadcast Bureau filed exceptions (and briefs in support 
thereof), to the Initial Decision. KCRA filed a pleading 
entitled, “Comments in Support of the Initial Decision, 
Exceptions to Initial Decision, and Memorandum Brief 
this party also filed a reply brief to the briefs of the other 
parties. Sacramento Broadcasters filed a motion to strike 
certain portions of the exceptions and brief of KCRA, 
with the latter filing an opposition thereto. Sacramento 
Broadcasters also filed an opposition to the request of 
the Broadcast Bureau for remand of the case to the Ex¬ 
aminer. All of the parties participated in an oral argu¬ 
ment on the exceptions before the Commission en banc 
on October 26, 1954. We have considered the disputed 
rulings of the Examiner and herewith approve them (see, 
in particular, footnotes 28 and 32, infra). We have ex¬ 
amined each of the parties’ exceptions. Those that have 
been granted, either in whole or in part, are reflected in 
the following opinion; the others, or the portions not so 
granted, are denied cither for reasons set out in the de¬ 
cision, or as contrary to the record, or as adequately 
reflected by the decision, or as having no decisional signi¬ 
ficance here. 

Sacramento Broadcasters’ Motion to Strike 

3. On August 16, 1954, Sacramento Broadcasters filed 
a motion to strike footnote 2 on page 16 of KCRA’s “Com¬ 
ments in Support of Initial Decision, etc.,” and the affi¬ 
davit of Howard J. Smiley attached to that pleading. These 
portions of the KCRA pleading alleged that Robert W. 
Dumm, Sacramento Broadcaster’s proposed general man¬ 
ager, had resigned as manager of that applicant’s Sacra¬ 
mento AM station KXOA. Sacramento Broadcasters 
has moved to strike these matters on the grounds that 
they are entirely outside the record, that they raise issues 
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of fact that cannot be tried in the appeal stage, and 
that, on the basis of an attached affidavit of Robejrt W. 
Dumm, the allegations are erroneous. The Dumm affi¬ 
davit asserts that while he has resigned from KXOA’s 
staff “for purely personal” reasons, he will continiue as 
an officer and director of Sacramento Broadcasters!; and 
that if Sacramento Broadcasters is the successful appli¬ 
cant at the conclusion of this proceeding and if, at that 
time, he is “ready and available” to resume his broad¬ 
casting career, he “would be prepared to consider return¬ 
ing to that organization in the capacity [of general man¬ 
ager].” We believe no further detailing of this matter 
is needed. The allegations in question are not part of 
the record and, as counsel for KCRA must know, cannot 
be considered by us without remanding and reopeniiig the 
record. KCRA has made no request for such remand and 
we do not believe, in the circumstances here presented, 
that such an action is appropriate or called for. Accord¬ 
ingly, Sacramento Broadcaster’s motion is granted, and 
the noted portions of the KCRA pleading are stricken. 

5064 


Broadcast Bureau’s Recommendation for Remand 

to Examiner 


4. It is the Broadcast Bureau’s view that the findings 
of fact in the Initial Decision are so limited that the!Com¬ 
mission, upon review of them, will be unable to decide 
whether the grant of KCRA is correct—that such a deter¬ 
mination can properly be made only if the proceeding is 
remanded to the Examiner to rewrite the Initial jDeci- 
sion to include many essential findings of fact. In reply, 
KCRA argues that the Examiner considered all the dif¬ 
ferences or contentions advanced by the parties as Ibeing 
of decisional significance, and made appropriate findings 
of fact and conclusions with respect to them; therefore, 
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the form and content of the Initial Decision is in accord 
with well established principles. Sacramento Broad¬ 
casters also opposes the recommendation of the Bureau 
for remand of the case to the Examiner. While this party 
agrees with the Bureau that the findings of fact are 
grossly inadequate, it argues that such inadequacy can be 
corrected by the Commission without resort to a remand. 
In support of this contention, Sacramento Broadcasters 
points to the delay involved in such a remand, the desira¬ 
bility of bringing additional service to Sacramento as soon 
as possible, and Section 1.844 of the Rules which, it as¬ 
serts, “specifically provides that the Examiner’s authority 
over a case shall terminate with the submission of his 
Initial Decision.” There is no question of our power to 
remand a proceeding to the Examiner in appropriate cir¬ 
cumstances. However, after study of the Initial Decision 
and the parties’ pleadings directed to that Decision, we 
have determined that a remand in this case would not 
serve the public interest. The omissions or errors here 
found in the Initial Decision can appropriately be, and 
have been, corrected bv us. We turn therefore to the 
findings of fact, as revised to take into account such cor¬ 
rections. 

Findings of Fact 
I. The Area Involved 

5. The City of Sacramento is the capital of the State 
of California and that state’s sixth largest city. It is 
the distribution center and the wholesale, finance, shop¬ 
ping and service hub for the entire Sacramento Valley, 
plus portions of Southern Oregon, Western Nevada and 
parts of the San Joaquin Valley. The area involved is 
diversified in its economy (embracing agriculture, industry, 
and transportation) is a center of state and federal gov¬ 
ernment offices, and has several military installations. 
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6. The total population of the several counties and jcities 
within the Grade B contour of each of the proposed sta¬ 
tions is roughly 903,000. The economy of this arpa is 
principally devoted to agriculture and feed processing, 
although there are also some manufacturing and forestry 
activities. Within the 9 counties, 90% or more of whose 
area falls within the Grade B contours, there are located 
17,363 farms; the value of these farms’ products sojld in 
1949 totalled $219,722,936. Principal sources of farm in¬ 
come in this area are field crops, vegetables, fruits and 
nuts, horticultural specialties, livestock, and dairy, polultry 
and forestry products. 

i 

5065 

II. Engineering Considerations 

7. The technical qualifications of the applicants and the 
propriety of their proposed installations and operations 
are fully and correctly set out in paragraph 4 of the Initial 
Decision. We herewith adopt those findings, and conclude 
that operating as proposed, each of the proposed stations 
will comply in all respects with the Commission’s engineer¬ 
ing requirements. 2 

i 

III. Composition of the Applicants 

KCRA 

8. KCRA, a California corporation, has an authorized 
capital of 5,000 shares of common voting stock, all of which 
is issued and outstanding. The officers, directors! and 
stockholders and their respective stock interests are:i 

i 

__ j 

- We also conclude, on the basis of paragraph 5 of the Initial Decision, that 
with the tower and antenna lighted in accordance with Part 17 of thej Rules, 
neither of the proposals would constitute a hazard to air navigation. 
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Name 

Ewing C. Kelly 
Sacramento, Calif. 
C, Vernon Hansen 
Sacramento, Calif. 
Gerald Hansen 
Sacramento, Calif. 
Kenneth W. Hansen 
Sacramento, Calif. 


Office 

President, Director and 
General Manager 
Vice President and 
Director 

Secretary, Treasurer 
and Director 
Stockholder 


Holding 

Stock 

2,500 

50% 

S3 4 

16.68% 

833 

16.66% 

833 

16.66% 


9. Ewing C. Kelly has resided in Sacramento for seven¬ 
teen years. Kelly started liis business career in the field 
of newspaper advertising. Between 1921 and 1929 he 
served in various capacities with the advertising depart¬ 
ments of five newspapers in Kansas, Oklahoma, and Texas. 
In 1929 he was made national advertising manager of the 
Oakland Post Enquirer, Oakland, California, where he 
served until 1936. 3 During this period with the Oakland 
paper, he sold advertising promoting various radio shows. 
In 1936 he established 
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an advertising agency under his own name and continued 
in the advertising business until the end of 1948. In the 
spring of 1944 he formed a partnership with Vernon 
Hansen and David McKinley, d/b as Central Valleys 
Broadcasting Company. In 1945 the partnership was 
granted a license to operate station KCRA, and in about 
January, 1947 its application for an FM station (KCRA- 
FM) in Sacramento was granted. In 1948, Kelly and 
Hansen bought out McKinley and a new corporation was 
formed, KCRA, Inc., the applicant here. Kelly is general 
manager of KCRA, Inc. and has served in that capacity 
since its inception. He would continue to serve in the 
same capacity with the proposed television operation. 

3 We see no decisional significance in the fact that Kelly held six different 
jobs with five newspapers between 1922 and 1929 (Sacramento Broadcasters’ 
Exc. (53) ; nor is any adverse finding appropriate or permissible on the basis of 
the bare fact that Kelly was “fired” by the Oakland Post Enquirer (Sacra¬ 
mento Broadcasters’ Exc. 64). 
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Kelly is active in Sacramento civic affairs; he hjas also 
been active and has served in an official capacitjy with 
several trade associations in the broadcast industry. 

10. The three Hansen brothers are all prominent busi¬ 
nessmen in the City of Sacramento and have lived there 
since 1921. Together with their father they own qnd op¬ 
erate the Crystal Cream & Butter Company of thgt city, 
a concern whose book value is in the neighborhood of 
$2,000,000. All are affiliated with a substantial number 
of civic organizations and enterprises. 


Sacramento Broadcasters 

i 

I 

11. Sacramento Broadcasters is a California corporation 
whose officers and directors are: 

Name Office Holding | Stock 

Lincoln Dellar 

Sacramento, Calif. President and Director 250 shares j 100% 

Robert W. Duimn Vice President, Treasurer 

Sacramento, Calif. and Director __ i .... 

Robert W. Gaylord 

Berkeley, Calif. Secretary and Director .... i .... 

12. Dellar has resided in Sacramento since 1945. | After 
graduation from college in 1930, he spent two yearsj in the 
advertising business in San Francisco. He entered radio 
in 1932 as manager of station KGB in San Diego, ^n 1935 
he resigned that position and went to work fot CBS 
Radio Sales in New York and later moved to the CBS 
network station relations department. In 1938 Dellar was 
made manager of station WBT, a CBS 50 kw station in 
Charlotte, North Carolina. In 1940 he returned ;to the 
West Coast as general manager of KSFO, San Francisco. 
In September, 1941, KSFO was requested by thejU. S. 
Coordinator of Information to apply for a 100 kw! inter¬ 
national station. The application was made and aj grant 
was received. The station, which was built and operated 
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under Dellar’s supervision, served armed forces and over¬ 
seas audiences in Latin American countries and the Pacific. 
In 1943 Dellar served six months with the Office of War 
Information at San Francisco and thereafter acted as a 
consultant 

5067 

to that agency. In 1945 Dellar resigned from KSFO to 
construct his own station. A grant was made to Dellar 
individually of a 250 watt station (KXOA) in Sacramento, 
and on May 20, 1945, this station commenced operation. 
In 1946 its license was assigned to the corporate appli¬ 
cant here (Dellar, President and sole stockholder). Later 
in 1945, Sacramento Broadcasters was granted an FM sta¬ 
tion. Following World War II Dellar embarked on a pro¬ 
gram of expansion. He organized the Valley Broadcast¬ 
ing Company and in 1946 received a construction permit 
to build a 1 kw station in Stockton, KXOB. 4 In 1947, 
Sacramento Broadcasters was granted a 5 kw station in 
Chico, California, KXOC. 5 In December, 1950 Dellar pur¬ 
chased station KDB, Santa Barbara, California, 250 watts. 6 
He also owns a small station time sales company in San 
Francisco. Dellar has lived in Sacramento since 1945 and 
is active in community affairs. 

13. The record shows that Robert W. Dumm, vice presi¬ 
dent, treasurer, director and general manager of KXOA, 
would be the general manager of the proposed television 
station. He is a resident of Sacramento. From 1935 to 
1942 he was employed by station KSFO, San Francisco, 

4 KXOB was disposed of by Dellar pursuant to Commission transfer of con¬ 
trol effective August 24, 1952. 

•’* In September, 1950, with Commission approval, KXOC was transferred to 
KXOC, Inc. (Dellar, President and sole stockholder). We take notice of the 
fact that this station was sold by Dellar with the Commission’s consent, in 
August, 1954 (BTC.-1761). 

6 The Examiner properly took notice of the disposal by Dellar of station 
KDB pursuant to Commission transfer of control effective October 14, 1953. 
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first in the sales department and later as director bf news 
and special events and as program director. In jL942 he 
directed operations of KWID, San Francisco, j After 
military service, he was employed at KXOA until 1947 
as director of operations. From 1947-1950 he sefved as 
vice president and general manager of KNOE, Monroe, 
Louisiana. In 1950 he returned to KXOA as its general 
manager and has served in that capacity since that date 
(see paragraph 3, supra). He participates in ciyic acti¬ 
vities. 

IV. Other Broadcast Interests 
KCRA Past Broadcast Record 

| 

14. The 1945 grant to KCRA specified a 250 wattj opera¬ 
tion on 1340 kc in Sacramento. There have been tiyo sub¬ 
sequent major changes: In April 1947 the station was 
granted a change in frequency and power increase to 1 
kw; and in 1951, KCRA, Inc. was granted an increase in 
power to 5 kw day, 1 kw night. An application to increase 
power to 5 kw night is presently pending before the Com¬ 
mission. 

5068 | 

15. An analysis of the program logs of stations KCRA 
(and KCRA-FM) for the composite week of 1952j shows 
the following: 

j 


j 
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As to Program Types 


As to Program Sources 


Entertainment 

(a) Entertainment, 01 

(b) Governmental 

Religious 

Agricultural 

Educational 

News 

Discussion 

(a) Discussion, Other 

(b) Discussion, 

Governmental 


72.27% 

Network Commercial 

33.13% 

70.67% 

Network Sustaining 

17.87% 

1.60% 

Recorded Commercial 

21.33% 


Recorded Sustaining 

13.33% 

3.00% 

Wire Commercial 

1.67% 

3.60% 

Wire Sustaining 

.27% 

.60 %7 

Live Commercial 

6.60% 

13.47% 

Live Sustaining 

5.80% 

1.40% 



1 . 20 % 

. 20 % 


Talks 

5.66% 

Total Commercial 

62.73% 

(a) Sports News 

.53% 

Total Sustaining 

37.27% 

(b) Sports Commentaries 

1.53% 



(c) Sports, Play-bv-Play 

2.20% 



(d) Talks, Governmental 

.20% 



(e) Talks, Other 

1.20% 




100 . 00 % 


Number of Commercial Spot Announcements broadcast 525 

Number of Non-Commercial Spot Announcements broadcast 62 

" There is a serious question as to whether the two network programs com¬ 
prising this figure were properly classified as educational. However, we need 
not consider whether the record contains sufficient information to reach a 
judgment as to either program, since the question whether the station is meet¬ 
ing the educational needs of the community rests fundamentally on the local 
and not the network programs involved (see par. 16, infra). Cf. Tampa Times 
Co., 10 RR 77, 127. 


16. The foregoing represents the statistical picture. We 
have also examined the very detailed KCRA exhibits 4 
(list of “public service programs and announcements run 
by KCRA during 1951”, with the date, time and length 
of the program given), 4-A (similar list for 1952), and 
4-B (numerical recapitulation of certain categories of 4-A). 
Our studv here has concerned itself not with the network 
programs but with the programs or material produced in 
connection with local civic organizations or having a local 
religious, agricultural, discussion or similar character. It 
would be impractical and undesirable to here give a detailed 
recapitulation of those programs; we shall 
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accordingly only note the highlights in the several cate¬ 
gories. In agriculture, KCRA has an early morning pro¬ 
gram, “Central Valley’s Rancher,” 8 a direct line into the 
market news department of the University of California, 
and an evening five-minute market news report; jin ad¬ 
dition, the station carried a 15-minute noontime j (12:15 
p.m.) program, “Valley Ranching,” in February through 
August, 1952, and from time to time special agricultural 
features such as the Sacramento County Fair, the Cali¬ 
fornia State Fair, the fair at Dickson Fair Grounds, cer¬ 
emonies at Shasta Dam, etc. In the religious field, KCRA 
broadcast on a regular basis three 15-minute sustaining 
programs on Sunday morning in cooperation with local 
religious groups, a sustaining 15-minute program fjor the 
Holy Name Societies of Sacramento, a half-houd com- 
morical program on Sunday for the First Methodist 
Church, a 15-minute commercial Sunday program fpr the 
Christian Science Church, and special events or religious 
announcements on a sustaining basis for all faiths i (such 
as Easter services, Eucharistic Congress, Jewish; New 
Year). In addition, KCRA-FM carries five nights aj week 
the sustaining program, “Family Rosary Hour,” in [which 
Catholics from the various parishes throughout the Yalley 
area participate. In the educational field, KCRA1 car¬ 
ried until 1949 a daily educational program from Grant 
Union College in North Sacramento. The stationj now 
broadacts on Sunday afternoon the Sacramento Symphony 
rehearsal (under the sponsorship of the Adult Education 
Center of Sacramento) and on Saturday afternoon, ja 15- 
minute program, “Sacramento Junior College Showf’ (in 
cooperation with the public speaking department of the 

institution). KCRA, in line with its policy of assisting 

_ | 

s For five or six years this program was of 30-minute duration, but wjith the 
departure of the station’s farm director in 1952 and a re-evaluation [of the 
situation (see par. 25, infra), it is now of varying lesser length. 
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educational institutions, lias put on such programs as 
“Public School Week,” “Sacramento Schools Music Fes¬ 
tival,” and high school or college dramas. We also note 
that the station’s network programs, “Standard School 
of the Air” and “Carnival of Books,” have been used by 
the Sacramento schools in their classrooms. Besides net¬ 
work news shows, local news is also carried on a regular 
basis by KCRA; contacts with local news sources have 
been established and such news is gathered to a great ex¬ 
tent by telephone. On-the-spot news coverage of the state 
capital, (particularly, talks with government officials) and 
of events such as a flood, etc., have been carried. Sports 
and women’s programs (see par. 25, infra ) have also been 
broadcast on a regular basis. KCRA has no regularly 
scheduled program for the discussion of controversial 
issues: it does, however, provide time for such discus¬ 
sions on appropriate occasions. Examples of such pro¬ 
vision are the forum programs involving the National 
Grange and the Farm Bureau and the program, “Legis¬ 
lative Round Table,” in which state representatives par¬ 
ticipate. Finally, exhibit 4-A and deposition witnesses 
establish that KCRA has fully cooperated with local civic, 
charitable and governmental organizations and has gen¬ 
erously provided them with both programs and spot an¬ 
nouncements. Thus, during the year 1952 the station car¬ 
ried four 5-minute, 233 15-minute, eleven 
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30-minute, twenty-two 1-hour, twelve 90-minute, and four 
longer-than-90-minute nonnetwork, sustaining programs on 
behalf of government, civic and educational organizations. 
Examples of such programs were a regular weekly series 
of Social Security discussions, programs on behalf of Cali¬ 
fornia Civil Defense, and a large group of programs in 
January, 1952, in cooperation with the Junior Chamber of 
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Commerce’s annual March of Dimes auction. KCRA broad¬ 
cast 1,494 non-commercial spot announcements duribg the 
calendar year 1951, and 2,743 such announcements during 
1952. 

j 

17. In connection with the KCRA past record, we have, 
of course, considered Sacramento Broadcasters’ exceptions 
directed to that record—particularly exceptions 37-4i. But 
the allegations set out therein either do not reflect ad¬ 
versely on KCRA or, with one exception, 9 are of suchj slight 
or picayune nature that they have no decisional significance 
on the overall question of KCRA’s operation. 10 Tints, the 
time allocated to religious sustaining programs would ap¬ 
pear adequate, and in any event, the carrying of religious 
programs on a commercial basis does not militate against 
an operation in the public interest. WJR, 9 RR 227,j 260g. 
An issue is raised concerning the carrying of a program 
in which an Evangelist preacher presented “testimonials” 
of his ability to cure physical ailments such as heard dis¬ 
ease and tuberculosis. But the program, which was carried 
only four or five times, was put on at the request of a 
reputable religious organization, and involves the belief 
and practice t)f “healing through faith.” In view <j>f the 
considerable leeway which should and must be giverf reli¬ 
gious organizations with respect to programs involving 
the various aspects embodying their particular faitjh, we 
make no finding, on the basis of the skeletal record! here 
before us, that the broadcast of the program in question 

i 

— 

9 The one exception involves KCRA’s implementation of its spot announce¬ 
ment policies; this is taken up at the conclusion of this discussion. 

I 

m Some aspects of the KCRA operation have apparently been cited j chiefly 
as showing the unrealibility of the proposed television programming. ! Thus, 
the absence at this time of a live western talent program on KCRA is urged 
as undercutting the likelihood of fulfillment by KCRA of its proposed tele¬ 
vision program of this type. This argument is taken up in par. 60, infra; we 
have here addressed ourselves to those allegations or contentions which could 
be said to reflect adversely on KCRA’s operation, without involving an|y com¬ 
parison with the television proposals. Where there is any question as|to the 
nature of the argument—or its perhaps dual nature—we have also considered 
it in the above discussion. 
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is incompatible with the public interest standard. The ques¬ 
tion of a particular wire news service is a matter of judg¬ 
ment left to the licensee; nor do we find KCRA’s local 
news coverage inadequate because there were only two 
non-network news programs on Saturday and one on Sun¬ 
day as compared with 5 non-network news programs Mon¬ 
day-Wednesday, and six on Thursday and Friday. As to 
the two “giveaway” programs noted in exception 40, the 
record does not permit a finding—either with respect to the 
element of “consideration” (the “Club 13” program) or 
the aspect of chance as against skill (“Who’s Talking” 
program)—that they involved the broadcast of lottery 

5071 

information in violation of Section 1304 of the Criminal 
Code; accordingly we make no adverse finding here. With 
respect to the Spanish language broadcasts, we do not find 
KCRA’s failure to employ a Spanish interpreter to reflect 
adversely on it: The program was conducted by an official 
of the Mexican government upon whom reliance could 
properly be placed. The spot announcements as to Nevada 
nightclubs mentioned the entertainment and not the gam¬ 
bling aspects (which are legal in Nevada) of these estab¬ 
lishments, nor did the spot announcements involving the 
two package stores (which sell a variety of items) make 
any specific reference to liquor or alcoholic beverages, in 
violation of the station’s policy against such advertising. 
The failure to carry one presidential broadcast on a “live” 
basis cannot be extrapolated to support a finding that 
KCRA does not adhere to its stated policy of substituting 
on occasion programs of special importance for other fare; 
and here we note that the program in question—a “State 
of the Union” address—was taped and put on, in place of 
commercial fare, at 12:30 p.m., the time it was heard in the 
East and when no other stations in Sacramento were carry¬ 
ing the address (in contrast to several at the 9:30 a.m. or 
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“live” time). Thus, none of the foregoing allegations of 
Sacramento Broadcasters are found to reflect adversely on 
KCRA’s AM record. However, we do note one adverse 
aspect: KCRA’s implementation of its spot announcement 
policy. In December, 1951, KCRA entered into a so-called 
“clock deal,” under the terms of which it agreed to broad¬ 
cast for each purchaser of a clock publicizing its station 
one 30-second announcement per week for a year, begin¬ 
ning March, 1952. As a result of this arrangement, itj was 
necessary for KCRA to depart from its established pblicy 
of not broadcasting more than three spot announcements 
within a 14VL> minute period (see, e.g., the 4-6 spots in the 
program “KCRA Dance Time”; the 13 short spots ip the 
29-minute program, “Musical Comedy Theater”). Ini this 
connection, Kelly testified that he recogmized that the con¬ 
tract was a “bad one” and indeed, that it resulted iii the 
discharge of the station salesman who arranged fo)* it; 
although the station had the right under the contract to 
cancel it, Kelly did not do so because he felt that he! had 
a “moral obligation” to live up to the agreement. Alio in 
this area, we note that the station’s policy was violateld by 
a contract for the daily sponsorship of the “Billy R^se” 
program which called for six commercial announcements, 
plus an opening and closing announcement, within bach 
25-minute program. 

j 

i 

Past Record of Deliar’s Stations 

I 

18. Under this topic, we have taken up the past records 
of the four stations noted in par. 12, during the period they 
were operated by Dellar (see footnote 12, infra). Ati the 
hearing, primary emphasis in this respect was given to 
Dellar’s Sacramento AM station, KXOA. We shall; ac¬ 
cordingly begin our consideration with that station, i 
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KXOA Past Record 

19. At the outset, it is noted that in January, 1949, KXOA 
changed channels and increased its power from 250 watts 
to 1 kw. The statistics for the 1952 composite week for 
this station reveal the following: 


As to Program Types As to Program Sources 


Entertainment 

56.8% 

Network commercial 

3S.7% 

Government 

1.2% 

Network sustaining 

15.9% 

Religious 

5.4% 

Recorded commercial 

15.7% 

Agricultural 

Educational 

6.9% 

Recorded sustaining 

Wire commercial 

17.4% 

.8% 

News 

20.7% 

Wire sustaining 

.3% 

Discussion 

2.7% 

Live commercial 

8.8% 

Talks 

Government 

7.5% 

•2% 

Live sustaining 

1.9% 

Sports 

4.8% 

100.0% 

Total commercial 

Total sustaining 

Actual Broadcast. Hours 

No. of Spot Announcements 
No. of Non-commercial Spot 
Announcements 

64.3% 

35.7% 

100.0% 

130 

602 

88 


20. We have, of course, again looked beyond these sta¬ 
tistics to the nature of the local programs broadcast. 11 In 
agriculture the station broadcasts a one-hour early morn¬ 
ing agricultural program and a five-minute noon hour farm 
market report directly from the Federal and State Market 
News Service Bureau. The early morning program con¬ 
sists in the main of music, which is interspersed with 
weather reports, market data, and news, the latter mate¬ 
rial being repeated from time to time so as to reach differ¬ 
ent farm audiences. In addition, the station broadcasts 
daily programs from the annual California State Fair, 
carries frost warnings in season, and has a weekly garden¬ 
ing program. In the educational field, for nearly three 


Station KXOA has been affiliated with Don Lee-Mutual network since 
the outset of its operations. 
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years, the station has broadcast a daily, Monday-Friday, 
15-minute educational program directly from the carhpus 
of Grant Technical College; this program is now a weekly 
half-hour one, encompassing not only Grant Technical Col¬ 
lege, but the other junior colleges in the area. Therej has 
also been added to the schedule a weekly hour-long jpro- 
gram for the eight high schools in the area, a 15-minute 
weekly program of adult education, entitled “Let’s Go to 
School With the Teenagers,” and a 

5073 | 

weekly program, “Today’s Heroes,” for the city library. 
In the religious area, KXOA has broadcast “The Past|or’s 
Voice,” a 15-minute Sunday morning sustaining program 
in cooperation with a local religious group, a daily sustain¬ 
ing five-minute devotional period which is rotated arpong 
the ministers of all faiths, a 30-minute Sunday recorded 
religious music-church bulletins program, a one-hour re¬ 
mote Sunday program of church services rotated aniong 
the churches of Sacramento, the 30-minute “Sacred He^rt” 
program for tl\e Catholic faith, and a local recorded hour 
of religious music. As to news, Station KXOA broadcasts 
about 10 non-network newscasts daily, three of whichjare 
devoted exclusively to local news. KXOA has regplar 
sports and women’s programs, the latter under the direc¬ 
tion of the station’s women’s director While KXOA has 
not been able to arrange a regular schedule of forum pro¬ 
grams for the discussion of controversial issues, it does 
provide time for such discussions as the need therefor 
arises, either on established programs or by way of special 
broadcasts. Exhibit 4 and deposition witnesses establish 
that Station KXOA has cooperated fully and generously 
with civic, community and welfare organizations in j the 
Sacramento area, providing them with both programs land 
spot announcements. During the calendar year 1952,; the 
station broadcast 5,814 spot announcements and devoted 
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940 hours and 40 minutes on behalf of 168 different agri¬ 
cultural, educational, religious, governmental, civic and 
community groups and causes. 

Other Dellar-operated Stations 


21. We find the past record of the other Dellar-owned 
stations to be pertinent here, 12 and we have accordingly 
examined the evidence in the record as to them. With re¬ 
spect to KDB, Exhibit 28 reveals such worthwhile pro¬ 
grams as “Campus Hour,” “Platter Chatter,” “Students 
Speak,” (educational); “Ministerial Union,” “Hour of St. 
Francis” (religious); “Fone Forum,” “Junior Chamber 
Breakfast,” “Goleta News,” “Recreation Center,” “Come 
With Us” (civic and dicussion); and the special programs 
and events listed in part (b) of the cited exhibit. The other 
Dellar-operated station, as to which more detailed data 
was submitted, is KXOC. This station, a CBS affiliate, 
serves Chico, a community of about 15,000 persons, lying 
in a wide rural area 100 miles north of Sacramento. Dur¬ 
ing 1952 KXOC broadcast 312 hour-long programs, 14 five- 
minute programs and 636 fifteen-minute programs in the 
field 
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of agriculture. These included a daily one-hour early morn¬ 
ing program, two daily 15-minute programs in the noon 
hour (“Valley Almanac” and “R.F.D. 1150”), and special 

12 Sacramento Broadcasters’ argument that the examination of its past 
record must be limited to its Sacramento AM station (KXOA) misses the 
point; what we are seeking here is evidence as to which applicant can be 
better relied upon to carry out its proposals and to conduct a worthwhile 
operation in the public interest. In this connection, evidence as to an appli¬ 
cant’s several stations may be pertinent, for in this way a licensee’s effectua¬ 
tion, either through supervision or participation, of his stated policies may 
be more clearly or conclusively demonstrated. Therefore, depending upon the 
circumstances of each case, introduction of such data may be appropriate; 
and here considerable weight is attached to the ruling of the Examiner. The 
limitation on introduction of such evidence is the usual one—the avoidance of 
cumulative evidence or of unduly lengthening the record. With the foregoing 
as background, we find the introduction of the evidence in question in this 
proceeding to have been proper and pertinent (see pars. 22, 23, 64). 
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programs covering agricultural affairs. As to religious 
broadcasts, the station carried, on a sustaining basi^, 75 
30-minute programs and five 15-minute programs. Included 
here were a weekly 30-minute program on Sunday for the 
ministerial association and a weekly 30-minute progjram 
for the Catholic faith. The station also broadcast in j.952 
49 15-minute educational programs, and has recently at)ded 
to its schedule two half-hour programs produced in coop¬ 
eration with the high schools and junior colleges of j the 
area. 

! 

22. In connection with all four Dellar-operated stations, 
we have considered the Examiner’s Exhibits 1 to 4,j the 
statistical picture with respect to promise (as shown} by 
renewal or transfer applications) as against performance 
(as revealed in the composite w r eek analyses). Sacramento 
Broadcasters contends that the figures there set out sjiow 
a high degree of correlation between promise and perform¬ 
ance. It asserts that the greater variation between the |tw T o 
figures in the case of KDB is “largely due to the sp0cial 
circumstances surrounding Deliar’s acquisition of that (sta¬ 
tion.” Excluding the latter station and looking to the ojlier 
operations, w r e cannot agree with Sacramento Broadcast¬ 
ers’ assertion as to close correlation. In the case of KXt>A, 
the variation between the promise of 5% live commeiicial 
(LC), 8% live sustaining (LS) in the renewal application 
of June 3, 1948 and the performance of 4.53% and 2.50% 
in the August 3, 1950 renewal application is a considerable 
one. Similarly, as to KXOC, the promise in the original 
1947 application of 8% LC and 10%- LS, as compared with 
the “promise” in the 1950 renewal application submitted 
after six months’ operation of 1.1% LC, 3.6$ LS, and I the 
performance as shown by the 1952 composite v y eek, of 
4.78% and 3.49% is not persuasive of a high degree* of 
correlation. 13 We recognize that in other instances of these 

13 See also the promise in the KXOB 1951 renewal application of 6.7%! LC, 
2.0% LS and the performance, as shown in the 1952 assignment application, 
of 3.2% LC and .5% LS. 
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stations’ operation, the correlation is favorable to Sacra¬ 
mento Broadcasters. However, in view of the discrepancies 
noted, we find Dellar’s record in this respect to be only a 
satisfactory one—not the excellent or superior one con¬ 
tended for by Sacramento Broadcasters. 

23. We have also taken into account the contentions made 
by KCRA with respect to the past record of the above- 
noted stations. KCRA argues that both KXOA and KDB 
have violated Sacramento Broadcasters’ policy against 
liquor advertising. As to KXOA, while this station car¬ 
ried spot announcements advertising establishments such 
as the restaurants, hotels or clubs where liquor is sold, no 
specific mention was made of the liquor aspects of the busi¬ 
ness in question. Sacramento Broadcasters’ policy, how¬ 
ever, was violated by several spot announcements carried 
over KDB since these spot announcements referred 

5075 

explicitly to such establishments as “Milo’s Liquors,” 
“Stop and Shop Liquors,” etc. Dellar acknowledged these 
violations and stated that he had admonished the station’s 
staff as to them. KCRA also argues that Sacramento 
Broadcasters’ policy against “give-away” programs was 
violated by the carrying of information concerning the 
giving away of an automobile by a petroleum company; 
but the record (Tr. 2350, 2355) in no way demonstrates 
that the element of “consideration” was present so as to 
bring the material within the condemnation of Section 1304. 
KCRA cites KXOA’s practice of “double billing” as re¬ 
flecting adversely on the latter’s operation; but the prac¬ 
tice, described at Tr. 2351-53, appears to us to be a com¬ 
pletely proper one. The episode of the spot announcements 
involving Christmas tree ornaments cannot, we believe, be 
so magnified as to warrant an adverse finding, especially 
in view of Dellar’s prompt action in remedying the situa- 
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tion. KORA also stresses the fact that several program¬ 
ming innovations were made by KXOA late in 195)2 or 
1953, 14 intimating that such changes were effected in Order 
to improve Sacramento Broadcasters’ position in this bear¬ 
ing. We find no warrant, on the basis of this record (see, 
particularly, Tr. 1731, 1995, 2520), to so stigmatize the 
KXOA programs in question. KORA also points tcf the 
KXOA and other Dellar-operated station records as show¬ 
ing violations of Sacramento Broadcasters’ policy of Rav¬ 
ing no more than three one-minute spots in a 14*4 minute 
segment or no more than one spot at a station break (or 
occasionally, a 20-second announcement and a 5-sebond 
time signal). Examination of the composite week logs)sub¬ 
mitted for KXOA and other data does show that both poli¬ 
cies have been violated. Thus, with respect to the policy 
of three spots per 14% minute segment, the KXOA logs of 
April 25, June 14, and July 27, 15 contain several exaniples 
of such violations. Further, exhibit 30 is in point as show¬ 
ing that the other Dellar-stations have also been guiltv of 
such contraventions of the policy. 10 The composite week 
logs show that'double spotting at station breaks was <jlone 
in both 1951 (59 spots with 42 concededlv “true or actual” 
double spots) and 1952 (36 with 8 “true” spots) In [sev¬ 
eral instances, these spots used up more than a minute! and 


14 In this respect, KCRA cites the addition in late 1952 of the educational 
program, ‘ ‘ Hi-Jinx, ’ ’ two educational programs in January and February 
1953, and the shift from commercial to sustaining network religious programs 
in June 1952. Similar allegations were made by Sacramento Broadcasters 
with respect to certain KCRA programs; the conclusion reached abdve is 
equally applicable to the Sacramento Broadcasters’ contention on this Score. 

is We have noted Sacramento Broadcasters’ explanation of the violations of 
the policy in the month of January 1951 (spots sold in connection with public 
safety campaign) and in the middle summer months (late June, July] and 
August) of 1951; as to the latter, we do not believe the temporary newsprint 
shortage can be used to justify abandonment of what the station presumably 
deemed to be a sound policy. 

ic Thus, while the record is excellent at times as, for example, KXOC in 
1952, this same station’s record in 1951 showed that in 8.9% of the quarter- 
hour segments, there were violations of the st^ion’s policy; the KpCOA 
record in the years 1951 and 1952 presents a ,u'Jiilar comparison (7.2% in 
1951 as against 2.7% in 1952). 
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required a “cut in late’’ or “drop out early” of network 
shows. 

5076 

Other Aspects of Past Broadcast Operatiohis 

24. The parties have also raised other contentions with 
respect to each other’s past operation. Thus, KCRA points 
to Sacramento Broadcasters’ failure to file within the time 
specified by the rules the reports required by Sections 1.342 
and 1.343. Dellar conceded that there were instances of 
such late filing. In contrast, KCRA points to its record on 
this score; that only on one occasion did it fail to file the 
required reports and that involved the appointment of a 
program director who held the position for a short period 
of time. As a further matter, KCRA points to Sacramento 
Broadcasters’ erroneous logging practices; as examples, 
it cites the fact that promotional announcements for vari¬ 
ous commercial programs were erroneously logged as sus¬ 
taining, and that in many instances, the operator on duty 
made hand-written corrections and failed to initial the 
change as required by the rules. 

23. Sacramento Broadcasters argues that when the eco¬ 
nomic situation of radio declined in Sacramento because 
of two network rate cuts, the program service of KCRA 
deteriorated with an attendant sharp dislocation of per¬ 
sonnel. The record shows that a long established 30-minute 
farm program, “Central Valley Rancher,” was dropped 
for two weeks in 1952 and then reinstated as a market re¬ 
port program of 4 to 9 minutes in length. KCRA here 
points out that when its farm director left in order to avail 
himself of another opportunity, it restudied the agricul¬ 
tural situation; and that after discussion with agricultural 
leaders of the University of California, it decided upon the 
noted revision, which included a direct line into the State 
Department of Agriculture. In view of this and the sta- 
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tion’s farm program activities, it denies that its agricul¬ 
tural programming has declined. As for dropping, with 
the departure of the woman’s director, the 15-ijmnute 
woman’s program, “Frances Paige Home Commentator,” 
KORA points out that it has concentrated its effort^ here 
on “Homemakers Harmonies,” 17 which also runs Mjonday 
through Friday. The other program referred to in the Ini¬ 
tial Decision as dropped because of financial difficulties is 
the “Westmoreland Hillbilly Band”; examination bf the 
record shows, however, that it was dropped solely because 
the bandleader in question developed an “Oklahoma 
twang” and attempted to promote a dance hall at jwhich 
he played We also note here that in late 1952 or! 1953, 
KORA has improved its programming service in several 
ways (e.g., the Mather Field Bank program, Sacrafnento 
Symphony rehearsal program, “Sacramento Junior Col¬ 
lege Show”). The record shows a total of 19 employees 
left KCRA during the year 1952; that of these, 111 were 
permanent employees and eight were either temporary or 
probationary employees; and that of the 11 permanent 
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members, seven resigned and four were dismissed. 1 ** We 
have examined the reasons given for the dismissal and 
resignations (Tr. 1017-1025) and find no discredit on 
KCRA. The station at the time of the hearing had not yet 
found what it considered qualified or suitable person^ for 
the positions of farm, news, and perhaps, women’s direc¬ 
tor. 1 ” 

17 The material for this program, while received from an outside ujgency, 
is rewritten by the KCKA staff, and contains ‘ * adlibbing * ’ and interviews. 

ix Apparently to show the commonness of personnel turn-over, KCRA 'points 
out that a total of 12 employees left KXOA during the year 1952, th|rce of 
whom were dismissed. 

n> In this connection, KCRA asserts, and the record bears this out!, that 
KXOA in 1949 suffered an operating loss of about $5,000, and did njot re¬ 
sume a stable financial condition until 1951; and that these financial difficulties 
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26. The Examiner awarded KCRA a preference over 
Sacramento Broadcasters on the topic, “record of plowing 
profits back into operation.” There follow, briefly stated, 
the facts on this subject. The record shows that KCRA 
has successfully sought improvements of its AM facilities 
in Sacramento twice (power increase from 250 watts to 
1 kw and from 1 kw to 5 kw day and 1 kw night) and pres¬ 
ently has an application pending for an additional increase 
in facilities (from 1 kw to 5 kw night). 20 While Kelly has 
drawn a substantial salary plus bonus which has totaled 
approximately $30,000 during the last few years, the cor¬ 
poration has only once declared a dividend. 21 The cost of 
KCRA’s fixed assets totals $209,675. During the years 
1950, 1951 and 1952, KCRA spent $60,721, $49,935 and 
$47,623, respectively, on program expenses, excluding pay¬ 
ments for talent. Turning to Sacramento Broadcasters, 
Dellar, sole owner of Sacramento Broadcasters, has only 
improved his Sacramento facilities (KXOA) once (from 
250 watts to 1 kw). Sacramento Broadcasters has also 
never declared a dividend; Dollar’s yearly salary from 
KXOA varies from $1S,000 to $20,SS0. The total cost of 
KXOA fixed assets comes to $169,133.04.“ Program ex¬ 
penses for the years 1950, 1951 and 1952 were $37,114, 
$29,732 and $38,192, respectively. Dellar has used his finan¬ 
cial resources to increase his radio station holdings (see 
par. 12). 


had a detrimental effect on the station’s programming because the attention 
of Dellar and his associates was “primarily directed to the establishment of 
[themselves] on a sounder economic basis,” with the result that many pro¬ 
gramming plans or innovations were held up. 

20 In connection with the subject of improved facilities, it is noted that 
both applicants here operate FM stations in conjunction with their Sacra¬ 
mento AM stations. 

21 A sum of $5,000 was declared several years ago when the organization 
was a partnership. 

22 In this respect, it is noted that unlike KCRA, KXOA rents its land and 
buildings. 
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V. Radio Background of Principals 
27. As noted, the principals of both applicants—rDellar 


and Kelly—have extensive backgrounds in radio 


broad¬ 


casting—Dollar’s going back to 1932 and that of K^lly to 
1944. We have here considered Sacramento Broadcasters’ 
attacks on Kelly’s stewardship of KCRA. The testimony 
of Vernon Hanson, relied on bv Sacramento Broadcasters, 
is simply that Kelly’s administration was “not of the 
best” with respect to one facet, the need for a station man¬ 
ager because “there were a number of people having 
charge of different portions of the operation of the Ration 
with no one to tie in the overall direction during his 
[Kelly’s] absences” (Tr. 795). This one facet cannot be 
made the basis for the adverse finding sought by Sacra¬ 
mento Broadcasters. The remaining facts or allegations 
set out in Sacramento Broadcasters’ Exception 81 jire of 
such a nature as to have no decisional significance here. 

28. The Examiner, while “flatly rejecting] any Infer¬ 
ence that Kelly is without the management ability requi¬ 
site to the successful operation of a television station,” 
found Dollar’s record as a radio executive to be more 
“spectacular” than that of Kelly, “particularly in its 
financial aspects.” The facts relied upon by the Exajminer 
here are the following: Dellar went to Station KGB, San 
Diego, in 1932, as station manager, when that station was 
losing money at the rate of $20,000 a year and left! it in 
1935 with the station earning $50,000 a year; during the 
period 1938-40 as manager of a CBS owned and operated 
station at Charlotte, North Carolina, he expended agricul¬ 
tural programs to the extent the station won a national 
trade magazine award for farm programming, instituted 
the broadcasting of major league baseball, developed a 
music group that subsequently won national recognition, 
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and developed a news commentator who has since won 
considerable fame on the West Coast on both television 
and radio; early in 1942, during a four-year period as 
manager of KSFQ, San Francisco (1940-45), the station 
lost its network affiliation with an attendant sharp drop in 
income to a substantial loss position; however, as a result 
of a redesign and redevelopment of the station’s entire 
programming (an activity which Dollar spearheaded), the 
station regained a profit position before the end of the 
year; in 1946 he obtained a construction permit for KXOB, 
Stockton, California, put approximately $25,000 of his own 
money in the venture, continuously operated the station 
at a profit and sold it in 1952 for $257,000; that starting 
with one station in 1946 and with limited financial re¬ 
sources, he successfully expanded his radio holdings so 
that in 1952, six years later, he was sole owner of four sta¬ 
tions. The Examiner further relied on the fact that “con¬ 
fronted with the same economic factors which faced Kelly 
at KCRA (two network rate cuts), Deliar’s Sacramento 
station increased its income in 1952 over 1951, whereas 
KCRA’s income declined some $30,000.” And here the 
Examiner also noted the programming and staff changes 
discussed in paragraph 25. 

5079 

29. Against these considerations and contentions, KCRA 
makes the arguments set out in paragraph 25 as to the 
programming changes in question. It further points to the 
following facts: The oxjeration of KCRA has not only been 
an expanding or improving one but has at all times been 
profitable—and not in a marginal way; as a comparative 
matter, the average revenues of KCRA and the amounts 
expended for talent and programming services for the 
three-year period 1950-1952, exceed the corresponding fig¬ 
ures for KXOA; and the latter station itself in 1949 suf¬ 
fered an operating loss of $5,000 which had a detrimental 
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effect on its programming plans (see footnote 19), ^nd did 
not assume a stable financial operation until 1951. ; 

i 

30. KCRA also made an attack on the radio background 
of Dollar: It accused the latter of being what may jloosely 
be termed a “promoter”—a man who constructs! or ac¬ 
quires stations for the purpose of selling them at aj profit. 
In support, it cited the sale by Dellar of his three stations, 
KXOB, KDB, and KXOC (see par. 12), 23 and further al¬ 
leges that the record shows that Dellar has even offered to 
sell KXOA. Sacramento Broadcasters denies the! latter 
statement 34 and the general accusation; as to the sale of 
the stations other than KXOA, Sacramento Broadcasters 
asserts that Dellar proposed to serve the Sacramento Val¬ 
ley by establishing stations at various points in the; valley 
(or, as put by this applicant, by a policy of “brighit light 
coverage from within” as against one, centrally located 
powerful “bright light”); and that this commendabjle pol¬ 
icy was abandoned in order to permit Dellar to concentrate 
his efforts and funds on the prosecution of the television 
application in Sacramento. 

'■£ The record shows that KXOB was sold at a substantial profit and that 
Dellar was also contemplating selling KDB at a profit. 

24 On this disputed issue, the testimony in the record is the following: 

“Q. Have you listed Santa Barbara with a broker? 

A. Yes, sir; with the firm of Blackburn-Hamilton. 

Q. Have you ever discussed the sale of Chico with Blackburn and Hamil¬ 
ton or any other broker? 

A. Yes, sir; Blackburn and Hamilton. 

Q. Have you ever discussed the sale of KXOA with any broker\ at any 
time? I 

A. At one time; yes, sir.” [Emphasis supplied.] (Tr. 1972) j 

There is uncertainty as to the initiation and the nature of the discussion 
between Dellar and the broker; therefore, while—especially in the context of 
a discussion of the other stations which have been sold—it is possible to 
infer that Dellar did explore the possibility of selling KXOA at one time, 
we cannot, and do not, make any definitive or significant finding as to sin offer 
or intention to sell KXOA by Dellar. 

! 
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VI. Programming Proposals 
Preparation Behind Programming Proposals 
KCRA 

31. The record shows that Kelly, the Hansen Brothers, 
and Smiley have made many contacts in the Sacramento 
area to discuss proposed program plans and have offered 
the facilities of the proposed television station to various 
educational, governmental, religious, civic and charitable 
organizations. For example, in the education field, con¬ 
tacts were made with the majority of the schools in the 
area and state and county educational authorities, and 
discussions were had as to the general format of the pro¬ 
grams, their feasibility, and their improvement; and here 
we note that in order to gain assistance in the pro¬ 
duction of its educational programs, the applicant has 
formed an advisory committee consisting of five persons 
prominent in either Sacramento, state or Yolo County 
educational affairs. Other examples of contracts are: in 
tlie agricultural field, the various agricultural associations, 
the County Agricultural Agent, the University of Cali¬ 
fornia Agricultural Extension Service, the California State 
Grange, etc.; in the religious field, the Sacramento Council 
of Churches; with respect to women’s programs, such 
groups as the California Area Home Economics Associa¬ 
tion and the Tuesday Club; and as to the government pro¬ 
gram, “Know Your Government,” several department 
heads and civic officials were contacted. The deposition 
testimony of the nine representatives of various civic, 
religious, charitable and fraternal organizations is also 
pertinent here, since it shows the nature of the discussions 
had concerning proposed programs and the offers made 
to such organizations. In view of the testimony in the 
record (and particularly that at Tr. 1107-1131), we find 
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no merit to Sacramento Broadcasters’ assertion that 
KCRA’s efforts in this respect were only of a general 
nature. 2 ’ Nor is it correct in its assertion that the rec¬ 
ord reveals that KCRA’s programs are not designed for 
communities other than Sacramento within its proposed 
service area. Sacramento Broadcasters’ Exhibit 5-A, al¬ 
though introduced by that party, is actually a KCRA ex¬ 
hibit ; it demonstrates the careful attention that was paid 
by KCRA to the agricultural needs of the area, and not 
just the community of Sacramento. Further, the testimony 
in the record again and again shows that KCRA’S pro¬ 
posed programming and efforts are directed to the area 
as distinguished from the community of Sacramento alone. 
Thus, with respect to women’s programs, it is proposed 
to “present the women’s club news of the area, fronj Sac¬ 
ramento and nearby 
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communities . . .” (Tr. 1122), the program “Central 
Valley Rancher” (and here we note the title itself) ‘Should 
be devoted to the agricultural people in our area” j (Tr. 
1124); a women’s program at Tr. 1125 is referred £o as 
being directed to the “women in the area”; and j with 
respect to educational programs such as “Sacramento 
Vallei) Schools Present” (emphasis supplied), the! ma¬ 
jority of the schools in the area (Tr. 682) were contacted 
(and here there is a specific reference to Mrs. Nogl of 
Yolo County Schools, who will serve on KCRA’s advisory 
educational committee). 26 

As further examples pertinent here, wc note the program, “pissing 
Persons” (Tr. 1112-1113) and the following testimony at Tr. 1110-1111;: ”Q. 
Did you refer specifically fin talking with school authorities] to the educa¬ 
tional programs in the KCRA proposed program schedule? A. Yes, I did.” 

28 As demonstrating that KCRA has given little consideration to the! needs 
of the area to be served, Sacramento Broadcasters cites the placement by 
KCRA of its daily agricultural programs at 11:30 a.m., a time which it 
alleges farmers and ranchers are generally in the fields. But we find nothing 
r in the record to support any definite finding concerning where a farmer may 
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Sacramento Broadcasters 

32. Sacramento Broadcasters has made contacts with 
various civic organizations in the area to ascertain their 
needs and with respect to the programs proposed by it. 
Examples of such efforts are the following: Religious 
programs have been discussed with the pastors in Sacra¬ 
mento; the daily agricultural program has been discussed 
with the local meteorologist, the State Department of 
Agriculture, the agricultural commissioner for Sacramento 
County and the county agent; in education, contacts have 
been made with the county superintendent of schools and 
the superintendent of the city school district; and the 
program “Salute to Industry” has been worked out after 
consultation with a prominent labor leader and with the 
president of the Sacramento Chamber of Commerce. Also 
pertinent here is the deposition testimony introduced by 
this applicant. Exhibit 21 listing the 351 organizations 
which have been offered the facilities of the proposed TV 
station, and Exhibit 5, a social and economic study of the 
area to be served. This study, based mainly on U. S. Cen¬ 
sus figures, sets out data on population figures, wholesale 
and retail sales, racial characteristics, value of agricul¬ 
tural production, and distribution of employment. It was 
used in planning the applicant’s proposed program serv¬ 
ice. As examples of that use, the station’s educational 
programs were devised to permit participation of all 
schools in the area; the nature of the agricultural pursuits 
in the area was felt to justify a full half-hour daily farm 


be at 11:30 a.m. ns against 12:00 or 12:30 p.m.; and here we have noted the 
testimony concerning KXOA’s 1946 mail survey which it asserts establishes 
the time of 12:00 p.m. as preferable for a farm rtulio program. We cannot 
and do not find that the 11:30 time is inappropriate for an agricultural 
television program. Not only is it possible that such a time would coincide 
with the fanner’s lunch period but it may even be desirable that it does not 
but rather immediately precedes it. For even assuming that that lunch period 
begins at noon, we are not shown and cannot assume in view of the substantial 
difference between television viewing and radio listening, that the farmer would 
desire to eat lunch and watch television at the same time. 
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program and will govern the type of farm information 
to be broadcast; the variety and importance of industry in 
the area led to the program, “Salute to Industry”'; the 
fact that Sacramento is the state capital resulted ip the 
proposed governmental programs; and the type of| out¬ 
door living indigenous to the area led to programs; like 
“Valley Living”, “Men’s Corner”, and “The Sportsnjan”. 
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Program Policies 

KCRA 

33. At the hearing, Kelly testified as to the policies of 
KCRA’s proposed station. 27 Shortly stated, those policies 
are the following: to at all times present programs' that 
are in good taste; to have entertainment programs making 
use of local talent; to make time available to the three nil a j or 
religious faiths on a rotating free basis daily and on ISun- 
day, and to also afford these groups time in the forjm of 
spot announcements and special events programs; to inake 
time available for educational programs and to assist the 
educational institutions in the area in preparing and'pro¬ 
ducing their programs; to broadcast well-balanced hews 
programs composed of local, regional and national news 
derived from the wire services and film sources, local;spot 
coverage with stills, and the networks; to give a complete 
agricultural service on television through daily farm'pro¬ 
grams and the employment of a full-time farm editof; to 
make time available for discussion programs, including 
those involving controversial issues; to carry sports:pro¬ 
grams on a daily basis using local live talent and on a 
play-by-play basis when available; to carry on a sustaining 
basis a wide range of governmental programs (both; net- 

i 

■ — I 

27 Testimony was also given by Gerald Hansen that the proposed station 
would adhere to the Code of the National Association of Radio and Television 
Broadcasters. 


121 



5082 


work and local film or live programs and spot announce¬ 
ments) ; to make ample time available to civic and charitable 
organizations in the station’s area; to carry political broad¬ 
casts and in doing so, to offer equal opportunities to quali¬ 
fied legal candidates on the same base rate structure offered 
other advertisers; to insist that commercial continuitv be 
in good taste at all times; to carry no advertisements of 
hard liquor; to carefully scrutinize commercial continuity 
with respect to fair trade practices and the avoidance of 
“pitch type of copy”; to carry not more than three one- 
minute commercial announcements in each quarter hour 
period (14M> minutes); to carry at station breaks not more 
than one 10-second ID (station identification) and one 20- 
second commercial spot announcement; to devote not more 
than 80 percent of total broadcast time to commercial pro¬ 
grams (although the applicant fully expects to withhold 
from sale about 25 percent of the total available time for 
sustaining programs); and to identify all commercial pro¬ 
grams and commercial continuity as such. These policies 
are the ones presently being followed by KCRA’s AM 
station, and were evolved as a result of many discussions 
between Kelly, the three Hansens, and Smiley. These same 
parties discussed the policies for the TV station in the 
process of developing their application; the policies were 
not reduced to writing nor has a formal vote ever been 
taken with respect to them. 
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Sacramento Broadcasters 

34. Sacramento Broadcasters, which will also subscribe 
to the TV Code of the NARTB, has adopted a written 
statement of program policies to guide the management 
and staff in the day-to-day operation of the proposed 
television station. These policies include the following: to 
design the program service to meet the particular needs 
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of the people within the station’s service area; to afford 
time, without charge, to various educational, religious 
and other public service agencies in the area; to encodrage 
the development of local talent; to insure that the sta¬ 
tion’s programming always be in good taste; to schedule 
programs at times when they may best serve a particular 
audience to which they are directed; to offer whole¬ 
some entertainment programs having aesthetic values as 
well as affording relaxation; to make time available, both 
daily and on Sunday, on an equitable basis to all signi¬ 
ficant religious groups in the service area; to present daily 
agricultural programs aimed at serving the special in¬ 
terests of the particular agricultural ecomony in thei sta¬ 
tion’s service area; to devote regular periods of time to 
the presentation of educational programs; to establish a 
news department to be headed by a director of news! and 
special events, and to present the news objectively; to 
make time available for the discussion of public contro¬ 
versial issues; to afford time for the full and free discus¬ 
sion of candidates and issues to be presented to the voters; 
to make the station’s facilities available for the advertis¬ 
ing of legitimate products and services and to insist!that 
advertising copy be truthful and in good taste; nqt to 
accept advertising of hard liquor, fortune telling, gambling, 
medical products not complying with federal and $tat.e 
laws, and lotteries; to allot no more than 75% of the| sta¬ 
tion’s time for commercial sponsorship; to limit spot an¬ 
nouncements to no more than three in any quarter hour 
segment of time, and at station breaks, to not more than 
a single one-minute spot or a combination of a 30-sepond 
and an 8-second spot announcement. 

Program Proposals 

i 

35. All participants in this proceeding stipulated that 
program showings would be made on the basis of an as- 
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sumption that a network affiliation would be available to the 
successful applicant. 

KCRA 

36. KCRA proposes to operate initially from 12:00 noon 
to 10:30 p.m. and hopes to reach its full operating sched¬ 
ule of 101 hours and 55 minutes per week within six 
months after the station goes on the air. Analysis of pro¬ 
gram types and sources for a typical week shows the fol¬ 
lowing : 

5084 


Entertainment 


69.5S% 

Network Commercial 

42.44% 

(a) Entertainment, Other 

69.09% 


Network Sustaining 

5.15% 

(b) Governmental 

•49% 


Recorded Commercial 

19.79% 




Recorded Sustaining 

2.21% 

Religious 


2.37% 

Wire Commercial 

2.53% 

Agricultural 


1.72% 

Wire Sustaining 

1.88% 

Educational 


1.96% 

Live Commercial 

12.67% 

News 


7.93% 

Live Sustaining 

13.33% 

Discussion 


2.45% 



(a) Discussion, Other 

1.96% 




(b) Discussion, 





Governmental 

-49% 



100.00% 

Talks 


13.99% 

Total Commercial 

77.43% 

(a) Sports News 

— 


Total Sustaining 

22.57% 

(b) Sports, Commentary 

.245% 




(c) Sports, Play-by-Play 

2.455% 



100.00% 

(d) Talks, Governmental 

.735% 





(e) Talks, Demonstration 3.925% 

(f) Talks, Other 6.630% 


100 . 00 % 

Number of Commercial Spot Announcements broadcast 420 

Number of Non-commercial Spot Announcements broadcast 105 

37. We have examined Exhibit 18A- 8 and the testimony 


Wc have reexamined Sacramento Broadcasters’ objection, at Tr. 906-924, 
to the KCRA Exhibit ISA, as revised by that applicant to reflect “the con¬ 
crete, regular” plans of the network in question (Tr. 924): We find that 
the Examiner correctly admitted that exhibit—that it does not constitute a 
variance not to be permitted nor was it used “as a vehicle to substantially 
bolster [KC,RA’s local live] program proposals.” (Tr. 924) Even were 
Sacramento Broadcasters correct in its assertions here, and the changes with 
respect to the few particular local live programs not allowed, the difference 
between Exhibit 18 and ISA in these respects is decidedly not such as to 
influence or affect our overall determination on this area of comparison (see 
pars. 55-58 of conclusions). 


i 
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in the record concerning KCRA’s proposed programs. 
There follows a listing, according to programming cate¬ 
gory, of the more important non-network programs pro¬ 
posed. In agriculture KCRA proposes to carry j a 15- 
minute program called “Central Valiev Rancher”,! Mon- 
day-Friday, which would he produced and handled by the 
full-time farm director. Weather reports will be carried 
twice daily in the morning and evening. On Saturday from 
12:00 to 12:30 p.m. the proposed station will carry a live 
sustaining agricultural program called “Western Farm 
& Home Hour”. In the educational field, KCRA pro¬ 
poses to make time available to all the schools in the Sacra¬ 
mento area for sustaining educational programs, with its 
staff assisting in preparing and producing these educa¬ 
tional programs. The applicant proposes the following 
educational programs: “Let’s Look at Our Schools” 

i 

(both student 

5085 | 

and adult education) 12:30 to 1:00 p.m., Sundays; “(Sacra¬ 
mento Valley Schools Present” (a dramatic program) 
6:30 to 7:00 p.m., Fridays; and “California Kitchen” from 
10:00 to 11:00 a.m. on Fridays. The latter program will 
be produced on the cited day in cooperation with the 
home economic departments of the schools in Sacraijnento. 
Comprehensive news coverage is planned, including pro¬ 
grams composed of local, regional and national new T s from 
the wire services, film new T s services, spot coverage On the 
local level, plus still slides. In addition, the station, jwiiich 
will employ a full-time newsman, will cover special Events 
on a local level and will carry network news programs; As to 
discussion, the applicant’s program schedule includes a 
program called “Sacramento Council Table” from 9:00 
to 9:30 p.m. on Sundavs for the discussion of controversial 
issues of sufficient magnitude to be of interest to listeners 
in the area. KCRA proposes to carry a wide rapge of 


I 


i 

j 
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governmental, civic, and charitable programs on a sustain¬ 
ing basis, including network, local live, film and spot an¬ 
nouncements. The program schedule includes such regular 
features as “Know Your Government” (involving par¬ 
ticipation of government officials) and “Missing Persons” 
(open to the law enforcement agencies of the area). A 
full-time women’s director will be employed and applicant 
has scheduled “Women are Wonderful,” 11:00-11:15 a.m. 
(emphasizing new household appliances, etc.), “Women’s 
Club Register,” 9:00-9:15 a.m. (club news, women’s church 
meetings, announcements, etc.) daily Monday-Friday, and 
“California Kitchen,” Monday-Fridav, 10:00 to 1:00 a.m. 
(see educational above). Sports programs include the 
program “Highway and Ski Conditions” (in the summer, 
camping, hunting and fishing information instead of ski 
data) and a daily sports commentary using live talent 
and film, “Sports Desk,” 6:00 to 6:15 p.m. Play-by-play 
broadcasts will be carried when available; and the appli¬ 
cant contemplates periodic remote broadcasts in connec¬ 
tion with its sports program. A children’s program, “Bozo 
the Clown,” 4:45-5:15 p.m., Monday-Friday, is included 
as a regular feature in the program schedule. On Tues¬ 
day evenings (7:00-7:15), a public service film is pro¬ 
posed. The proposed entertainment programs of KORA 
are as follows: “Western Hit Parade,” 3:30-4:00 p.m., 
Monday-Friday, (popular artists or combinations); “Billy 
Rase Show,” 4:00-4:45 p.m., Monday-Friday, (disc jock¬ 
ey); a sustaining program, “Western Theatre,” Monday- 
Thursday, 6:30-7:00 p.m., and “Name the Brand,” Mon¬ 
day-Friday, 11:00-11:15 (commercial program highlight¬ 
ing various western cattle brands). 

Sacramento Broadcasters 

38. Sacramento Broadcasters proposes to operate ini¬ 
tially with an 84*4 hour weekly program schedule. As 
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personnel gain experience and sales justify, this schedule 
will be gradually increased so that at the end of six joionths 
it will broadcast 96% hours per week. Its analysis of pro¬ 
gram types ' 
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I 

und sources shows the following: 


Proposed 

Program Types 

Network commercial 

39.1% 

Entertainment 


68.1% 

Network sustaining 

3.2% 

Religious 


2.0% 

Recorded (film) commercial; 

18.1% 

Agricultural 


3.4% 

Recorded (film) sustaining \ 

10.1% 

Educational 


3.0% 

Live commercial 

17.4% 

News 


8.0% 

Live sustaining 

12.1% 

Discussion 


1.3% 

Total commercial 

74.6% 

Talks 

Government 

2.6% 

14.2% 

Total sustaining 

25.4% 

Sports 

2.6% 


1 

1 

100% 


Number of commercial spot announcements — 285 

Number of non-commercial spot announcements — 95 


39. The ensuing discussion takes up the non-network 
programs of Sacramento Broadcasters according tio pro¬ 
gramming types. In the religions field, the statioh pro¬ 
poses an opening five-minute devotional period, Miondav- 
Saturday, to be rotated among the ministers of ISacra- 
mento (similar to the “Radio Chaplin” program now 
carried on KXOA); and a Sunday live sustaining re¬ 
ligious program (5:00 to 5:30 p.m.) presenting ministers 
and choirs of the various churches in Sacramento. In 
agriculture, tlie station will broadcast, under the!direc¬ 
tion of its farm program director, a noon-time half-hour 
agricultural program entitled “Valley Farm and Rancher,” 
Monday-Saturday; regular features of this program will 
include weather reports by a meteorologist, farm news 
(including national, regional and local information), 
market news from the Federal and State market! news 
service, and, from time to time, featured guests! from 
various agricultural agencies and demonstrations bj r 
community agents, farm organizations or the University 
of California Agricultural Extension Service. Applicant’s 
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proposed schedule includes a daily, Monday-Fridav, pro¬ 
gram from 3:00 to 4:00 p.m. entitled “Valley Living,” 
which will be directed specifically to women’s interests; 
the program will have three principal segments: a home 
economics and cooking segment of almost one-half hour, 
a public service quarter-hour and a quarter-hour devoted 
to such facets of Western living as gardening, child care, 
interior decorating and homemaking. On Saturday eve¬ 
ning there will be a program aimed at the male audience, 
“Men’s Corner” (dealing with home repairs, outdoor 
cooking, the relationship of the father to his children, 
etc.) In addition to a nightly sports news feature, the 
station proposes a Friday night program from 6:30 to 
7:00 p.m., “The Sportsman,” which will deal with field 
and other audience participation sports. On both Friday 
and Saturday nights, provision has been made for sports 
programs, either on a remote or film basis. For children, 
there is proposed a half-hour daily, Mondav-Fridav, pro¬ 
gram entitled “Kids Fair,” built around a central figure 
who will appeal to children and capture their interest; 
this program will feature audience participation covering 
a variety of youth activities and organizations. A pro¬ 
gram of 

5087 

cartoons is also proposed on Saturday mornings. In ad¬ 
dition to its nightly netwmrk news program, applicant 
proposes three non-network new's programs daily: the 
“Valley Farm and Rancher” program at noon: a 15-min- 
ute news period at 1:00 p.m.; and a 5:30-6:00 p.m. pro¬ 
gram, “Sunset Edition,” (devoted in equal parts to news, 
weather, and sports). On Sunday, from 4:00 to 4:30 p.m. 
the station will present a news program, “Sunday Edi¬ 
tion,” and from 8:30 to 9:00 p.m. will present a weekly 
newsreel based upon films and photos used in the pre¬ 
ceding week. Five educational programs are included 
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in the schedule: “Youth and the News’’ on Tuesday! eve¬ 
ning (a forum discussion of current problems of interest 
to young people); “Tele-Workshop” on Wednesday eve¬ 
ning (a series of adult education programs in cooperation 
with the adult education division of the Sacramento 
schools); “Televersity” on Thursday evening (essentially 
a demonstration type program in the field of adult; edu¬ 
cation) ; “Hi-Jinx,” also on Thursday night, a television 
version of an established KXOA program, by and for 
high school students; and “Lets Go To School,” a j pro¬ 
gram in cooperation with the superintendent of schools 
of Sacramento County devoted to presenting the problems 
of education to parents. There is proposed a daily 15- 
minute public service film and, Mondav-Friday, 4:45-5:00 
p.m., a 15-minute program, “This is Sacramento,” which 
will be available to the welfare and service agencies 
of the area and will occasionally employ film. On Bun- 
day afternoon, from 3:00 to 3:30 p.m., applicant will cjarry 
a program, “Pro and Con,” for panel discussion of na¬ 
tional, regional and local issues. A period has beerl set 
aside on Sunday evening for “Report to the Peoplei,” a 
government program devoted to the activities of the vari¬ 
ous city, state and federal government agencies and estab¬ 
lishments in the area. On Monday evening, the station 
will carry a program, “Craekup,” devoted to the Cali¬ 
fornia State Highway Patrol, and on Wednesday there 
will be a 15-minute program in cooperation with the 
j Sacramento Safety Council to promote safety in the hpme. 

The schedule also includes a half-hour program on Wed¬ 
nesday evening entitled “Salute to Industry,” the rgain 
purpose of which will be to focus attention on the variety 
* of industries in the entire Sacramento Valley area ;and 

the role of labor and management in each. Among; the 
^ local entertainment programs proposed are “Valley Barn 

I Dance” on Saturday night, “TV Opportunity Hour,” an 
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amateur talent program on Saturday morning, “Family 
of the Week,” a Friday evening program intended to give 
a cross-section of family life in the Sacramento Valley, 
and “Here’s Your Chance,” a half-hour audience parti¬ 
cipation program on Thursday evenings. Applicant pro¬ 
poses to include in several programs film which will be 
prepared by station personnel. An average of forty 
minutes of such film will be presented weekly during the 
first six months of operation and 106 minutes per week 
during the second six months. 


VII Studios 

40. No party excepts to the Examiner’s findings and 
conclusions with respect to studios set out in paragraph 
34 of the Initial Decision and we here adopt them. With 
respect to KCRA’s contention that it merits a preference 
because its studio proposals are superior to those of 
Sacramento Broadcasters’, we agree with the Examiner’s 
conclusion that superior studio facilities standing alone 
do not constitute a basis for preference. WJR, The Good- 
icill Station, 9 RR at 260e. 
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VIII Staffing 

KCRA 

41. KCRA proposes a staff of 50 persons, as follows: 
5 in Administration and General (including a general man¬ 
ager and a station manager), 21 in Programming and Pro¬ 
duction (including a program director, women’s director, 
farm director, news director, program manager, and six 
announcer-directors), 20 in Engineering and Technical 
(including a director and chief engineer), and 4 in Sales. 
Kelly will occupy the position of general manager, Smiley, 
that of station manager, and Herbert Hartman, applicant’s 
present chief engineer, will also serve in that capacity for 
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j 

the TV station. All three have made several visits to itele¬ 
vision stations'to observe and study operating techniques. 
No decision has as yet been reached whether their offices 
will be at the TV or the AM station; in any event, it \ was 
pointed out that only four or five blocks separate the jtwo. 
Mr. Smiley further testified that the TV station “not being 
operating” (Tr. 1136), he could not say exactly how his 
time would be devoted between the AM and the TV; op¬ 
eration; and that he would continue his duties as |AM 
station manager as long as it was felt that he could prop¬ 
erly handle both jobs. Mr. Hartman has completed a tele¬ 
vision course at the RCA school in Camden and he j and 
four other KCRA engineers are attending a TV trailing 
course at a trade school in San Francisco. These j five 
will form the nucleus of the proposed engineering staff 
at the television station, and based upon applications re¬ 
ceived bv KCRA and conferences with union executives, 
that applicant is confident that it can recruit the nec¬ 
essary engineering staff. During the construction period, 
R. A. Isberg, consulting engineer on television facilities 
and operations, will assist Mr. Hartman and KCRA Vith 
respect to facilities, planning, scheduling and operating 
procedures, and the training of personnel. 29 

i 

i 

Sacramento Broadcasters 

i 

42. For its proposed station, Sacramento Broadcasters 
will have a staff of 51 persons divided as follows: 4 i n 
Administration (including a general manager); 21 in 
program and production (including a program director, 
operations director, women’s director, farm director, news 

I 

I 

2!> In this connection, wc have noted the testimony in the record that Isjberg 
will devote time also to a Portland applicant if the latter should be successful 
in its comparative proceeding; that if a conflict should arise between KCRA 
and the Portland applicant, “it would be a matter [of determining]! the 
seriousness of the situation” at either place; and that “the chances arejthat 
Portland would not call me to come there [since it is farther away], especially 
since they have a man that has been trained in the operating procedures vfhich 
I advocate.” (Tr. 1466) 
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director, two producers, three announcer-producers and 
two persons in film editing); 22 in the technical department 
(including a chief engineer and a TV supervisor); and 4 
in sales. Sacramento Broadcasters proposes completely 
separate management staffs for its AM and its TV sta¬ 
tions, with the single exception of Mr. Berger who will 
serve as chief engineer of both stations. Each station will 
be headed by a station manager who will report to Dollar 
—the president and operating head of 

5089 

the TV station. The general manager (Kobert Dumm), 
the sales manager, and the technical supervisor for the 
proposed TV station already have been selected. In addition, 
James Baker, who has had five years of extensive tele¬ 
vision programming experience with KLAC-TV, Los 
Angeles and KGO-TV, San Francisco, has been chosen 
to be the programming director of Station KXOA-TV. 
The women’s director (Beth Shelby, who is presently on 
the staff of KXOA), the farm director and an experienced 
newsman presently doing television news programs in 
Hollywood, have also been selected. Further, the appli¬ 
cant has also entered into an arrangement with Dr. Baxter 
M. Geeting, director of the Humanities and Fine Arts 
Division and professor of speech and radio at Sacramento 
State College, to serve as part-time educational consultant 
to the TV station. 30 Sacramento Broadcasters hase re¬ 
ceived numerous applications for both technical and pro¬ 
gram positions on the proposed TV station from ex- 

30 We have included this finding here for convenience’s sake; it is doubtful 
whether Dr. Geeting, as with KCKA’s advisory educational committee, should 
be classified as an actual staff member. Findings were also requested by 
Sacramento Broadcasters with respect to arrangements made with a meteorolo¬ 
gist and a sports writer as to weather and sports programs, resnectively; 
these persons represent talent to be employed by the station. Accordingly, 
we are not particularly concerned with arrangements with respect to them, nor 
with the similar talent proposed by KCRA (e.g., prominent local sports writer, 
Billy Rase, etc.). 
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perienced persons; it bas also been in touch with;the ap¬ 
propriate union and the various trade schools for TV 
personnel in California, in order to assure that adequate 
trained staff will be available to the station. In this con¬ 
nection, it has been conducting- a training program !for the 
staff of KXOA, under the supervision of Berger and Baker 
and using television equipment purchased from a* manu¬ 
facturer. In order to provide further training for its P er_ 
sonnel as well as to promote television in Sacramento, in 
January, 1953 the corporation put on a closed circuit dem¬ 
onstration of television in one of the leading stores in 
Sacramento. Similar demonstrations are planned in 
Sacramento schools and in other communities within the 
area. j 

i 

! 

IX Technical facilities, personnel schedules and produc¬ 
tion plans 

KCRA 

43. The Examiner’s finding in paragraph 31 of his Ini¬ 
tial Decision that KCRA’s proposed facilities, schedules 
and production plans are fully adequate to carry opt its 
programming commitment, is not attacked here. [We 
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i 

have examined the exhibits in question and the testimony 
of Isberg, KCRA’s consulting television engineer,! and 
concur with the Examiner that KCRA’s plans in this re¬ 
spect are thorough and carefully thought out. 31 i 

•’U Tn this connection we have noted Sacramento Broadcasters’ contention 
that KCRA, by relying upon Isberg with respect to the preparation jof its 
studio, equipment, manpower, transmitter location and other technical! plans, 
has demonstrated its inability to plan and execute these basic aspects j of its 
proposed operation and therefore deserves a demerit. For many applicants, 
television is a new field. To say that such applicants, when they call upon 
experts for assistance, are to be subject to censure is, we think, a ridiculous 

contention, meriting no further discussion. j 

• 
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Sacramento Broadcasters 

44. With respect to these aspects of the Sacramento 
Broadcasters’ operation, we have taken into consideration 
the exhibits in question and the testimony of Isberg, John 
M. Sherman (director of engineering for Station WCCO 
and WCCO-TV, Minneapolis, and Sacramento Broad¬ 
casters’ expert witness) and Durum. Isberg challenged 
the Sacramento Broadcasters’ proposal with respect to 
three aspects, film costs, adequacy of personnel, and ade¬ 
quacy of equipment. As to the first, the testimony of 
Dumm—particularly with respect to the cost per foot for 
the development of film—is persuasive. 32 The record there¬ 
fore indicates that Sacramento Broadcasters’ only defect 
in this respect is that local film costs, originally estimated 
by it at $3600, have been underestimated by some $2000 
by reason of the failure to take into account film wastage, 
and that this sum would have to be forthcoming from 
a contingency fund of $23,400. 33 As to the adequacy of 
personnel, detailed work schedules for the technical and 
program personnel covering both studio and local film 
production (Sacramento Broadcasters’ Exhibit 16D, 16E 
and 16F), together with the expert testimony of John M. 
Sherman and the explanations given by Dumm, establish 
the adequacy of the personnel proposed to execute this 
applicant’s contemplated program schedule. A typical is¬ 
sue raised here is the adequacy of having only two 
technicians assigned Sunday through Friday for the early 
morning and late evening programs, with no audio or video 
switcher scheduled for these periods. Isberg’s assertion 

32 While Isberg could properly testify on film costs, on the basis of the 
general practice in the industry and stated assumptions on Sacramento Broad¬ 
casters’ film programs, Dumm’s testimony in this respect—since it is directed 
to the specific area and does not involve many of the assumptions made by 
Isberg—is entitled to much greater weight. 

33 The record also shows that at least two programs utilizing local film had 
been omitted from estimates of film costs; however, these costs could be re¬ 
captured from the sponsors, since both programs were to be commercial ones. 
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that the two technicians would have difficulty in ioperat- 
ing the station with the plant arrangement proposed, is 
countered, and we feel successfully, by Sherman’s state¬ 
ment that the arrangement would not result in an unsatis¬ 
factory handling of the film programs involved. T)ie only 
defect revealed on this aspect is that through an qrror in 
manpower scheduling, overtime payments would have to 
be made to two technical presonnel due to insufficient 
“turn-around” time. 34 Finally, Isberg challenged the ade¬ 
quacy of the equipment proposed by Sacramento Broad¬ 
casters, stating that the absence of certain equipment would 
render the effectuation of the programming proposals 
difficult and the operation not as good a one as possible 
(Tr. 2846). But here again the record, particularly when 
the testimony of Sherman and Dunim is taken into abcount, 
fails to establish that Sacramento Broadcasters, tyecause 
of the factors in question (e.g., the need for an additional 
film camera chain and adjustable microphone b|oorns), 
would not be able to fully effectively carry out its pro¬ 
gramming proposals. 

X. Integration of Onmership and Management 

i 

KCRA 

45. Kelly will be the manager of the proposed station 
and will devote full time to this position. The record 
shows that in the operation of the AM station, the Han¬ 
sens have frequent contact with Kelly (“Several times a 
week in some weeks and occasionally . . . we will go along 
for longer periods when we may not have occasion to 
meet”—Tr. 738). These meetings have been concerned 
mainly with broad business matters involving expenditures, 

34 On one day a week, one transmitter engineer and one projectionist will 
have a 10-hour’period between shifts rather than the 12-hour period! usually 
required by union contracts. 
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increases in power, changes in site or equipment, personnel, 
etc. While the Hansens have occasionally recommended 
changes in programming (e.g., “upgrading” the type of 
commercials through elimination of the “Lake Tahoe” 
type), they cannot be said to have played an active role 
with respect to the station’s programming or the day-to- 
day operation of the station. Gerald Hansen, as secretary- 
treasurer of KCRA, has in the past devoted time to the 
station’s financial operation and spends some part of each 
day at the station when Kelly is away. Because of the 
Hansen’s “greatly increased investment” (Tr. 1290), he 
expects to devote half his time to KCRA, Inc., in the event 
of a grant. Vernon Hansen’s participation would be the 
same as at present (with KCRA-AM and PM), while 
Kenneth Hansen, who appears to participate less than his 
brothers, has asserted that he intends to take a more active 
role in the operation of the proposed television station. 

5092 

Sacrum ento B road casters 

46. Dollar, president of this applicant and the 100% 
stockholder, now spends at least 90% of his time on the 
operations of Sacramento Broadcasters and is arranging 
his affairs so that he can spend virtually all of his time on 
the Sacramento operation. He owns a small time sales 
company in San Francisco to which he apparently devotes 
very little time (about one visit a year). The record es¬ 
tablished that “the respective managers [of the AM and 
proposed TV stations] will report in the over-all to 
[Dollar]” (Tr. 1784) and that the latter will work with 
both these managers on their respective problems. Also 
pertinent here is Dollar’s description of the division of 
duties and responsibilities between himself and Dumm 
with respect to KXOA. While the two “work very much 
. . . as a team” (Tr. 1785), Dollar is “specifically” con- 


136 



i 


cerned with such matters as finance, facility improvements, 
“activities before the FCC”, engineering problems, net¬ 
work relations, over-all sales direction, the establishment 
of policy, “program planning in cooperation with Mr. 
Duimn, and other matters pertaining to long-range program 
planning. ” Dumni, on the other hand, concerns himself 
with “program planning in cooperation with [Dellay], and 
program development and operation more specifically than 
[Dellar does]”; he is in charge of the day-to-day I super¬ 
vision of every phase of the station’s business (program¬ 
ming, sales, personnel, etc.). 


KCRA 


XI. Financial Qualifications 


i 

i 

i 

i 
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47. The total estimated cost of constructing the KCRA 
proposed station is $640,189.69. KCRA has an arrange¬ 
ment with the Radio Corporation of America to purchase 
a substantial portion of its equipment under a deferred 
payment plan and has already paid minor pre-operation 
costs so that total cash required prior to going on the air 
would be $290,428.39. To meet this figure, it would 
have a total of $410,000, $60,000 from cash and profits 
(from AM operation) and $350,000 from a bank loan.j Thus, 
it would have cash on hand the first day of operation in 
the amount of $119,571.61 ($410,000—$290,428.39).' The 
total cash requirements for the first six months of 'opera¬ 
tion, including operating expenses and installment a!nd in¬ 


terest payments, is estimated at $376,363.45. Its totql rev¬ 
enue for the first six months is estimated at $271;245.14 
based on five months’ billings. This figure, added to the 
$119,571.61, gives a total of $390,816.75 with which tq meet 
the first six months’ expenditures, with a carry-oyer of 
$14,453.30 to meet the second six months’ cash require¬ 
ments ($119,571.61+$271,245.14=$390,816.75—$376^363.45 
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=$14,453.30). Estimated operating revenues for the sec¬ 
ond six months are $423,011.49 (based on six months’ bil¬ 
lings) and estimated cash requirements are $368,617.63 for 
a balance of $68,847.16 cash on hand at end of first year 
operation ($423,011.49 — $368,617.63 -f $14,453.30). 
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Sacramento Broadcasters 

48. The estimated cost of constructing the proposed Sac¬ 
ramento Broadcasters’ station is $454,023.20. Like KCRA, 
it lias arranged for installment purchase of much of its 
equipment and has $48,819.90 worth of television equip¬ 
ment on hand. With these factors taken into consideration, 
capital expenditures necessary to put the station on the 
air total $163,621.91. To meet this figure, it would have 
cash on hand of $96,754.74 (from cash earmarked for this 
purpose plus accumulated profits) 3 "’, $25,000 from sale of 
additional stock, and $150,000 on a bank loan, for a total 
of $271,754.74. This would leave $10S,132.83 on hand for 
commencement of operations ($271,754.74—$163,621.91). 
During its first six months’ period of operation its total 
expenditures, capital and operating, are estimated at $246,- 
120.75. Its total net income for that period, based on 75% 
of total billing, is $190,044. These figures show that the 
station would embark upon its second six months’ period 
of operation with a cushion of $56,075. Its total expendi¬ 
tures, capital and operating, for the second six months’ pe¬ 
riod are estimated at $309,086.33, its net income at $364,- 
136.00. 

49. Both parties attack the financial showing of the other. 
KCRA contends that assuming all estimates of Sacramento 
Broadcasters are correct, the latter will have just barely 
enough funds to meet construction costs and first year ex- 

35 This is a conservative figure since it is based on assumption that the 
station would go on the air January 1, 1954. 
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penditures; but that the latter has omitted numeroijis con¬ 
struction, pro-operating and operating costs involving such 
items as increased cost of equipment, rent, insurance^ inter¬ 
est on bank loan, etc. (KCRA- Exc. 1). We need not go into 
these alleged deficiencies. For vve agree with the Examiner 
that the issue of Sacramento Broadcasters’ financial quali¬ 
fication must be viewed in the light of the financial position 
and commitments of that applicant’s sole stockholder, Lin¬ 
coln Dollar. Dellar, whose balance sheet shows a net! worth 
of $464,717, has committed himself to liquidate all;of his 
property, except stock in the applicant corporation and 
personal effects, if needed to finance the construction and 
operation of the proposed station. Dellar testified that, 
based on the book value of his properties, he could raise 
$405,705 without disturbing his ownership in Sacrgmento 
Broadcasters. Although the $150,000 bank loan upon; which 
Sacramento Broadcasters relies is to be obtained b n his 
signature and the $25,000 additional stock purchase is to 
be made by him. there would nevertheless appear to| be an 
amount in the neighborhood of $200,000 with which h^ could 
further underwrite the proposed operation. In light of this 
formidable financial support, KCRA’s contention is in¬ 
substantial. 
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50. Sacramento’s Broadcasters’ attack on the estimates 
of KCRA set out in paragraph 47 involves the question of 
the availability of $20,000 cash (here we note the testimony 
at Tr. 968-970 and the data in Exhibit 27—an accrued tax 
liability of roughly $5,000 and accounts payable of $10,800 
as against cash in the bank of roughly $21,000 and accounts 
receivable of $42,000) 36 : the question of the expected! earn¬ 
ings of KCRA in 1952; the question of the necessity of 
using part of the $60,716 contingency fund provided !in the 

3G In this connection, we have also noted the testimony of Vernon | Hansen 
at Tr. 982 that a working capital of about $1,000 is not “sound business” 
and for that reason, he intends to loan the corporation additional funjls. 
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applicant’s estimated cost of construction; the question of 
the proper rate of collection of accounts receivable; and the 
alleged roughly $6,500 deficiency between cash on hand and 
current liabilities in the seventh month of operation. It is 
seen that the matters in question are either of a specula¬ 
tive nature or do not involve substantial amounts. But we 
need not discuss these matters at greater length. For Sacra¬ 
mento Broadcasters ask us to find that KCRA is financially 
unqualified on the basis of these alleged deficiencies and the 
following reasoning: The bank letter setting out its com¬ 
mitment to loan $350,000 provides that KCRA shall restrict 
its borrowing to that bank; therefore, the loans by the 
KCRA stockholders to cover the deficiencies claimed above 
would violate this provision; and KCRA could not meet 
the conditions of the bank loan commitment. We agree with 
the Examiner’s conclusions here. He noted that 50 per¬ 
cent of the stock of KCRA is owned by three brothers 
whose combined net worth is in excess of $2,000,000 and 
who collectively have assets readily convertible to cash 
in excess of $275,000; that the remaining 50 percent stock¬ 
holder has a net worth in excess of $130,000; that the three 
brothers have flatly committed themselves to loan KCRA 
up to $275,000 additional funds, if needed, and that all have 
agreed to endorse the $350,000 bank loan; and that Kelly, 
the remaining stockholder, has committed himself to liqui¬ 
date all of his assets, if necessary, to finance the proposed 
station. Thus, even assuming that some additional amounts 
are needed, to hold that KCRA’s financial showing topples 
—in spite of the Hansens’ and Kelly’s financial status— 
because of the restrictive clause in the bank letter, would 
be to base our decision on an extremely tenuous, and in¬ 
deed, Alice-in-Wonderland basis. Stockholders who are well 
qualified to do so, have indicated that should financial prob¬ 
lems arise, they will lake care of them; to assume, par- 
ticularly in view of the Hansens’ holdings, that these ad¬ 
ditional amounts could not be supplied to KCRA, either 
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with the permission of the bank in question or by, if neces¬ 
sary, further loans from that bank endorsed by th^? stock¬ 
holders involved, is to reach a result in vacuo —without any 
regard to the facts or practicalities of the situation. We 
are here concerned with whether KCRA has showjn itself 
to be financially qualified—not with an artificial, technical 
contest in which both applicants appear to be participating 
with respect to each other’s financial showing. We (iave no 
hesitancy in finding that KCRA is so qualified. 
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Conclusions 

51. First, certain preliminary conclusions should be 
noted. We conclude that each of the applicants possesses 
the legal, technical, financial and other qualifications to con¬ 
struct and operate its proposed television station; that the 
construction and operation of the television stations pro¬ 
posed here by the applicants will comply with the (jommis- 
sion’s standards and regulations; that such operations will 
not constitute a hazard to air navigation, provided the 
painting arid lighting requirements of Part 17 of tfie Com¬ 
mission’s Rules are met; and that the program iservice 
proposed by each of the applicants will meet th<j> needs 
of the community and areas within their respective field 
intensity contours. The only one of the foregoing jconclu- 
sions which is challenged is that concerning the financial 
qualifications of both parties: The basis of our conclusion 
is the discussion set out in paragraphs 49 (as toj Sacra¬ 
mento Broadcasters) and 50 (as to KCRA), supra 

i 

m 

52. Having disposed of these preliminary or n<j>n-com- 
parative conclusions, we must now determine, upon the 
basis of the findings of fact, which one of the applicants 
will better serve the public interest, convenience oij neces¬ 
sity. In view of our many recent comparative decisions in 
the television field, we believe no background remarks are 
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necessary, and that we may turn our immediate attention 
to evaluating the various factors or criteria which we have 
developed over the years as aids or guides in leading to 
a determination of the better applicant from the public in¬ 
terest viewpoint. Johnston Bctg. Co. v. F.C.C., 175 F. 2d 
351; Scrip ps-Howard Radio, Inc. v. F.C.C., 189 F. 2d 677, 
cert, denied, 342 U.S. 830. 


Program Proposals 

53. The first factor to be taken up is the proposed pro¬ 
gramming of the applicants. The importance of this crite¬ 
rion needs no discussion. As the Court of Appeals in the 
Johnston case, supra, so aptly said, “. . . in a comparative 
proceeding, it is well recognized that comparative service 
to the listening public is the vital element [footnote citing 
cases omitted], and programs are the essence of that serv- 

♦ y y 

ice. 

54. Before turning to the programs proposed, we shall 
first consider the program policies of the applicants. The 
policies of both are set forth in detail in paragraphs 33 and 
34. The discussions there show both policies to be of a 
highlv meritorious nature; no distinction can be made be- 
tween them on their merits, and accordingly, no preference 
can be awarded on such a basis. Sacramento Broadcasters, 
however, does contend that it is entitled to a preference be¬ 
cause its Board of Directors has adopted a detailed written 
statement of program policies, in contrast to KCRA whose 
policies have not been reduced to writing or adopted by a 
formal vote of its Board. But the record shows that the 
KCRA policies, which were testified to by that applicant’s 
dominant stockholder (Kelly), are the ones presently being 
followed by KCRA’s AM station, and were evolved as a 
result of many discussions between the parties (Kelly, 
Hansens, and Smiley); that these same parties discussed 
the policies for the television 
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station in the process of developing their application!; and 
that nowhere in the examination of these parties wag any 
indication given that the policies would not be followed. In 
view of the foregoing, we see no necessity for either re¬ 
duction of the policies to writing or a formal vote to; have 
been held upon them. The testimony in question ip not 
mere “ad libbing,” to which the staff and management of 
the proposed KCliA television station would pay no atten¬ 
tion; and in this latter connection, we note that Kelly is 
to be general manager of the proposed television station. 
We find, therefore, no basis for preferring either applicant 
on the proposed programming policies. Cf. Petersburg 'Tele¬ 
vision Corporation, 10 RR 567, 584d. 

j 

55. Turning to the program proposals themselvei, we 
find that each applicant has advanced a diversified and 
well-balanced program service, including both netjwork 
fare and a substantial amount of local live programming. 
As stated, there is no question that each will meet the needs 
and requirements of the communities in the service:area 
and will admirably serve as outlets for local expression. 
Neither applicant has failed to make adequate provision 
as to any essential element or category of a well-rounded 
program service. It is unnecessary for us to review!here 
the programs proposed by each applicant in the essential 
categories (pars. 37, 39). While there are differences be¬ 
tween them, they are slight and merely involve the exer¬ 
cise of judgment by each applicant as to individual I pro¬ 
grams or emphasis in particular categories. No preference 
can properly be awarded on such differences of judgment 
(McClatchy Broadcasting Com pang, 9 RR 1190, I220d- 
1220e). And indeed, neither party contends that it should 
be preferred because of its particular allocation of time, 
or the programs specified by it, in any of the various cate¬ 
gories. 

i 

i 
; 

i 
i 

i 
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56. KCRA does argue, however, that it merits a prefer¬ 
ence because it would program more hours than its ad¬ 
versary; and the Kxaminer awarded it a slight preference 
on this score. We do not believe this preference—however 
slight—is justified. Leaving aside the initial or temporary 
operating period, the facts show a schedule of roughly 102 
hours for KCRA as against 9 6% hours for Sacramento 
Broadcasters. Even assuming the matter in question to be 
of decisional significance (cf. The Enterprise Co., 9 RR 
816, SISh, S18bb; Petersburg Television Corp., 10 RR at 
5S4i), the difference between the two schedules is not suffi¬ 
cient to sustain a preference to KCRA on this basis. 

f)7. Both parties contend here 37 that they are to be pre¬ 
ferred because of their greater placement of local live sus- 
tining programs in the evening segment (8-12 p.m. in the 
case of KCRA, 6-11 p.m. in the case of Sacramento Broad¬ 
casters). KCRA’s argument is based on a statement by 
Dunun concerning the scheduling of personnel (Tr. 2225- 
2226): when Sacramento Broadcasters’ Exhibit 17 is ex¬ 
amined, that argument is seen to have no factual basis, 
since the latter applicant does have ample provisions for 

5097 

such programming in the segment in question. But the 
same conclusion is applicable to Sacramento Broadcasters’ 
argument, in its Exc. 26, that it merits a preference be¬ 
cause it would devote 25.9% of the programming in the seg¬ 
ment 6-11 p.m. to live sustaining as against 11.19% by 
KCRA-TV. 38 We note in passing that no preference in any 
event would be accorded on mere percentage figures, with¬ 
out relation to the content or quality of programs involved. 
But the short answer to Sacramento Broadcasters’ argu¬ 
ment is that the exhibits in question (KCRA Exhibits 18A 

37 Sacramento Broadcasters made no such contention before the Examiner. 

38 Here it is necessary to take into account the slightly longer operating 
schedule of this proposed station. 
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and 19; Sacramento Broadcasters Exhibits 17-19) jshow 
that both parties have made adequate provision foij this 
type of programming. The differences here involved ip the 
time allocated among the various programming types j(e.g., 
network, film, local live commercial and sustaining) j is a 
matter of judgment left to the individual applicant or 
station operator. IVe cannot say, on this record, that one 
party is better serving the needs and desires of its listen¬ 
ing audience than another, by the differences in empjiasis 
here involved. Cf. Scripps-Howard Radio Inc. v. FCC, 
189 F. 2d 677, cert, denied, 342 U.S. 830; WKRG-TVj Inc. 
(FCC 55-360), par. 81" 

58. Sacramento Broadcasters sought, and was awajrded 
a preference by the Examiner, on the basis of its bettep as¬ 
sessment “of the needs of the community to be served.” 
Actually, the propor term to be employed here is “area,” 
not “community,” since the Examiner, in awarding! this 
preference, relied on Sacramento Broadcasters’ Exhibit 5, 
a study of the area. That preference is warranted if tjhere 
has been a better assessment of the needs and if thajt as¬ 
sessment has been translated into better proposed jpro- 
grams. 40 We do not find the record to indicate a significant 
difference between the applicants as to either matter; as¬ 
sessment or translation. As to the first, we note again 
KCRA’s “considerable experience in AM broadcasting” 
(par. 27, T.D., pars. 9, 14, 16, supra) in the area and rhuch 
more important, the facts set out in par. 31, supra, 4s to 
KCRA’s preparation for its programming proposals-Mts 
extensive contacts in the area, the testimony of the! de- 


39 Similarly, Sacramento Broadcasters’ contention that it is to be preferred 
because it has scheduled all its programs at times when they may best!serve 
the particular audience to which they are directed, is without merit. For we 
see no program in the proposed KCRA schedule which is scheduled at an 
inappropriate time (see footnote 26, xupra). 

40 As to the long range value, in ascertaining the area’s needs, of stirveys 
in comparison to actual operation of the TV station by local persons desirous 
of meeting those needs, see McClatchy Broadcasting Co., 9 RR llgO, at 
1220 h-1220i. 
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position witnesses, and its preparation of Exhibit 5A per¬ 
taining to the vital agricultural programming category. The 
Examiner found the margin of difference between the ap¬ 
plicants in this area to be the preparation and use by Sacra¬ 
mento Broadcasters of Exhibit 5, the social and economic 
study of the area based 
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mainlv on C. S. Census figures. But in the face of the 
noted KCRA efforts, we cannot find that the preparation of 
such a statistical exhibit constitutes a really significant 


difference. This conclusion is fortified by consideration of 


the second aspect of this discussion: The translation of 


the study into better proposed programs. For in this truly 


crucial area we observe no decisional distinction between 


the applicants. We have considered the uses to which Ex¬ 
hibit fj lias been put by Sacramento Broadcasters (par. 32, 
Tr. 2219-2223): without going to extensively into the sub¬ 
ject, we point out that KCRA has also devised its educa¬ 
tional programs to permit participation of all the schools 
in the area: that agricultural Exhibit f>A dealing with the 
area was prepared by KCRA; that the latter is, of course, 
aware of the concentration of governmental activities in 


Sacramento and has accordingly scheduled governmental 
programs: that KCRA’s womens programs are also di¬ 
rected to the women in the area; that KCRA similarly has 
a program on participation as against spectator sports; 
etc. There are, of course, minor differences such as the 
Sacramento Broadcasters’ program, “Salute to Industry,” 
and the KCRA program, “Missing Persons.” But such dif¬ 
ferences. which are to he expected since applicants do not 
and cannot travel the identical road, are of an insubstan¬ 


tial character. The fact is that, as the Examiner correctly 
found in his conclusions on this subject, “the program¬ 
ming proposals of the two applicants in their broad out¬ 
lines are not dissimilar.” (par. 27, Initial Decision) In 
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view of the foregoing discussion, we award no preference 
to either applicant on its programming proposals. 

i 

I 

Likelihood of Effectuating Program Proposals 

I 

59. We next consider those factors which lend assuirance 
that the proposed programming will be effectuated and 
that the licensee will remain sensitive to the changing needs 
of the area to be served. Our initial consideration is the 
programming contacts of the parties. The facts set out in 
pars. 31-32 and our discussion in the preceding paragraph 
are in point here. They show that both parties made; ade¬ 
quate contacts and preparations for their proposedj pro¬ 
gramming, and that there is no significant difference be¬ 
tween them in this respect; here we note again our rejec¬ 
tion in par. 31, supra, of Sacramento Broadcasters’ argu¬ 
ment that KCRA’s efforts were only of a general nature 
and were not designed for communities other than Sacra¬ 
mento in the proposed service area. 

60. Sacramento Broadcasters also argues that littlje re¬ 
liance can be placed on KCRA’s executing its proposals in 
view of the absence of many of its proposed features from 
the present KCRA-AM operation; in contrast, Sacramento 
Broadcasters cites the fact that its AM station KXdA is 
now carrying several counterparts of its TV proposals 
(such as “Hi-Jinx,” “Tele Work Shop,” “Call to| De¬ 
votion,” “Valley Living”). We are not persuaded, lifter 
examination of Exhs. 17-18, the testimony in the record] and 
Exc. 43, that the difference between the applicants inj this 
respect is of a decisionally significant nature. But we jneed 
not consider the arguments or allegations made by Sacra¬ 
mento Broadcasters in Exc. 43 at greater length. For the 
argument ignores the basic fact that we are here dealing 
with a different 
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medium—with, so to speak, apples and pears. There are ob¬ 
vious distinctions: The visual as well as audio nature of 
television; the often greater coverage of the television sta¬ 
tion and with it, different responsibilities; the usually 
smaller number of television stations in the area as against 
radio; and the frequently different share of the listening 
audience to be programmed for. In view of these differ¬ 
ences, we see no reason why a licensee operating an often 
lesser coverage AM station which is one of several in a 
community, should be penalized for proposing what may ob¬ 
viously be in the public interest; different programs for the 
new and different operation. Thus, KCRA-TV, as one of 
three operating TV stations, may properly, and without 
censure, propose Western entertainment, or more time to 
be devoted to its daily agriculture program, or more local 
newscasts on week-ends than its AM counterpart, etc, We 
believe, therefore, that the application of the principle con¬ 
tended for by Sacramento Broadcasters—that we view 
with suspicion programs proposed for television which 
cannot be found in the AM operation—is inappropriate 
here. Were we to adopt such a rule, we point out that cer¬ 
tain programs proposed by Sacramento Broadcasters would 
be open to suspicion (e.g., the KXOA-TV proposed discus¬ 
sion programs in view of the absence of any such regularly 
scheduled programming on KXOA (AM); the proposed 
governmental program, “Report to the People”; “Family 
of the Week”; “Pro and Con”; etc.) Further, on a mere 
general plane, the result would be to compel applicants 
with AM stations to carry over to television, to a great ex¬ 
tent, their radio programming in order not to be at a dis¬ 
advantage on the factor here under consideration—and 
this in spite of their judgment that a different type of 
program would be more appropriate for the new medium. 

61. By the foregoing discussion, we do not mean to im- 
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ply that the past record of an applicant—either in AjM or 
in TV-—is not of great importance and significance with re¬ 
spect to this factor—the likelihood of carrying out th^ pro¬ 
gramming proposals. Petersburg Television Corporation, 
10 RR 567, 5841; The Tribune Company, 9 RR at |770b- 
770c. But in looking to the applicant’s past record, we;have 
not done so to see whether the programs appearing on the 
TV proposal are now being carried over the AM operation. 
Rather it has been to determine two aspects: First and 
foremost, whether the applicant’s operation has been a 
worthwhile one which has met and remained sensitive to 
the area’s needs and requirements; and second, whether 
the record of “promise as against performance” demon¬ 
strates that the applicant can be relied upon to carry out 
its present promises. With this as background, we turii now 
to a consideration of this important factor. 

G2. AVe have examined the past records of both KiXOA 
and KCRA (pars. 15-17 and 19-20, 23). AVe believe the 
listing and the brief descriptions in paragraphs 16 and 20 
show that both operations are worthwhile ones in theipub¬ 
lic interest. While there are differences as to the natujre of 
each station's programs and the amounts of time allocated 
in the various programming categories, again these appear 
to be mainly matters of judgment upon which no decisional 
preference can be here delineated. For the stations have, 
with one exception applicable to both, made adequate j 
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provision in each of the essential elements of a well-rounded 
programming service. That one exception is the lack oj* any 
regularly scheduled discussion programs. 41 AA^e find no basis 

_ * " j 

41 We have also considered here the evidence in the record as to Cellar’s 
other stations when operated by him. Upon the basis of that evidence;, their 
record, while satisfactory, does not indicate as worthwhile or as gqod an 
operation as that of KXOA. However. Sacramento Broadcasters understand¬ 
ably does not appear to have devoted as much attention, either in the \Vay of 
exhibits or explanatory testimony, to their operations. In view of this, we 
are making no adverse finding in comparing KCRA and these operation^. 
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for differentiation on the programming carried; we next 
consider two other aspects, adherence to stated policies 
and comparison of promise against performance. 

63. As to the latter aspect in connection with the KCRA 
operation, we note that no KCRA renewal application was 
introduced into evidence, and that no attack was made by 
any party on this feature of KCRA’s record. Accordingly, 
the following statement from the Johnston Bctg. Co. case 
(17') F. 2d at 351) is in point here: “It is only common 
sense to assume that adversaries with substantial inter¬ 
ests at stake will overlook no advantage to be found in an 
opponent’s weakness.” And see also Petersburg Television 
Corp., 10 RR 567 at 5841. Turning to the manner in which 
KCRA has adhered to its stated policies, the discussion 
in par. 17 reveals one adverse aspect: KCRA’s implemen¬ 
tation of its spot announcement policy. We do not expect 
a station operator to have no deviations whatever in this 
area and would make no adverse finding on the basis of 
an isolated program (such as the “Billy Rase Show”). 
Our finding here is based on the departures by KCRA 
from its established spot policies necessitated by its in¬ 
volvement in the so-called “clock deal” (see par. 17). In 
determining the weight to be attached this adverse finding, 
we have taken into consideration Kelly’s recognition that 
it was a “bad deal” which he carried out onlv because he 
deemed it to be his “moral obligation” to do so; and that 
he discharged the salesman who had arranged for it. The 
fact remains, however, that the policy -was violated and no 
real excuse for the breach offered. 

64. Sacramento Broadcasters’ record in this respect— 
implementation of its spot announcement policies—is no 
better, if indeed not slightly worse, than that of KCRA. 
The policy was violated by KXOA in several months of 
1952; with the possible exception of January (where spots 
were sold in connection with a public safety campaign), 
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either no explanation was offered or that given (temporary 
newsprint shortage) does not, we believe, justify the! aban- 
donement of a sound policy. And here we have notedj again 
our linding on Exhibit 30 as to the other Dellar-op^rated 
stations (footnote 16) and the record as to double spotting 
(par. 23), particularly in 1951. The record also shows a 
clear-cut violation in connection with Station KBB ojf Del- 
lar’s policy against liquor advertising. Finally, the com¬ 
parison of promise against performance reveals a!satis¬ 
factory but spotty record— 
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at times quite favorable to Sacramento Broadcasters, at 
other times unfavorable because of substantial deviations 
between promise and performance in important aspects 
such as local live programming (see par. 22, footnote 13). 

i 

Go. The foregoing has been a discussion of the pasjt pro¬ 
gramming services of the two applicants, their adherence 
to their policy, and their record as to the promise against 
performance. Certain other aspects should be taken up here. 
First, we find no merit in KCRA’s contention based on 
Dollar’s failure to file required Commission reports on 
time. While such a failure may be a serious matter to Which 
we would attach weight, the record here is devoid o|f any 
evidence as to the number of instances or the tardiness in¬ 
volved. Obviously, no stigma would befall an applicant who 
had only twice submitted late reports and then only ja day 
or so after the required date. Since the record here doqs not 
indicate the extent of Dollar’s derelictions, we attach no 
weight to them. As to the erroneous logging practices of 
Sacramento Broadcasters relied on by KCRA to support 
an adverse finding (par. 24), we do not believe their pature 
or frequency to be of a character warranting such a; find¬ 
ing. 

66. We have also considered here Sacramento Biroad- 
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casters’ argument that with the decline of the economic 
situation of radio in Sacramento, the programming service 
of KCRA deteriorated. 42 But as for the farm program 
mention in par. 25, we note its revision after consultation 
with agrcultural leaders at the university and the installa¬ 
tion of the direct line into the State Department of Agri¬ 
culture; with respect to the women’s program, that 
KCRA’s efforts were then concentrated on another daily 
program of this type. We cannot find that KCRA’s pro¬ 
vision in these areas was inadequate; and the fact that it 
improved its programming service in several ways in the 
latter part of 1952 (or early 1953) is significant here. We 
do not believe, in view of the foregoing, that the revisions 
made during this period warrant an adverse finding against 
KCRA with respect to its past programming service. 

67. One final argument remains to be considered: the 
Examiner’s award of a preference to KCRA on the basis 
of its record of plowing profits back into operation. While 
portions of the Examiner’s conclusions under this topic will 
be more appropriately taken up elsewhere (par. 70, local 
residence; par. 75, radio background of principals), we are 
concerned here with the question whether KCRA has 
demonstrated a superiority with respect to past program¬ 
ming service on this basis—namely, the use of its profits 
to improve its operations. Consideration of the facts set 
out in par. 26 renders the award of such a preference un¬ 
tenable. Neither applicant has in the last several years de¬ 
clared a dividend. It is true that KCRA has used its funds 
to twice improve its facilities and now seeks a third im¬ 
provement; but Dellar, who has once improved his Sacra¬ 
mento operation, is not to be censured for using his finan¬ 
cial resources to increase his radio station 


42 This matter is also pertinent under the factor, radio background of prin¬ 
cipals, and will be briefly taken up there (see par. 75, infra). 
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holdings. We cannot say that the public interest is better 
served by improvement of Sacramento facilities as against 
construction, as was done by Dellar, of new stations in the 
Sacramento Valley at Stockton and Chico, in the absence 
of a showing that the latter was for speculative reasons 
(see par. 76). We note that KCRA has devoted more tnoney 
in the period 197)0-53 to programming expenses thatn has 
Sacramento Broadcasters; but nowhere are we showjn that 
this has resulted in better programming and that jis the 
critical consideration here. That consideration renders com¬ 
parison of KCRA’s fixed assets as against those of l\XOA 
similarly immaterial and inappropriate: We are interested 
in facilities only as they reflect better programming or 
superior service. There is no demonstration on this record 
of such superiority. We find, therefore, no preference to 
KCRA on this aspect. 

68. With the disposition of these miscellaneous factors 
(pars. 65-67), we have concluded our comparison df the 
applicant’s past program service. The difference between 
the two is seen to rest in the discussions of pars. 62 and 
64. On the basis of these discussions, we conclude that the 
past record of KCRA offers slightly greater assurance of 
the likelihood of effectuation of proposed programming 
than that of Sacramento Broadcasters. Our conclusion 
stems from KCRA’s slightly better record with respect to 
implementation of its stated policies and the absence of 
any showing of a “spotty” (albeit satisfactory in an overall 
sense) record of promise as against performance. To re¬ 
capitulate, both parties are substantially equal (or, jmore 
appropriately, derelict) with respect to implementation of 
their spot announcement policies: Sacramento Broadcast¬ 
ers, in addition, bears the very slight albatross of violation 
of its liquor advertising policies and more important, the 
noted, “in and out” record of promise as against pcrform- 
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ance. On this basis, KCRA merits a slight preference in 
this important area. 

69. While the past record of an applicant is the impor¬ 
tant consideration here—being an actual demonstration of 
a party’s likelihood of carrying out his programming com¬ 
mitments and of being sensitive to the area’s needs, the 
presumptive factors (local residence, participation in civic 
affairs, and integration of ownership and management) 
are not to be discarded: They become less critical or less 
determinative and are relegated to a minor role. W JR, 
The Goodwill Station, 9 RR at 260c-260d; Petersburg Tele¬ 
vision Corp., 10 RR 567, 5841. As we stated in the latter 
case, “Their continued signilicanee stems from the assur¬ 
ance they give—albeit it is a presumption—of continued 
insight into the area’s changing needs and with the utiliza¬ 
tion of this insight through the integration factor, of con¬ 
tinued operation in the public interest.” We shall next con¬ 
sider these factors. 

70. The record does not indicate anv significant differ- 
(Mice between the parties as to their participation in the 
local civic affairs; Both Dellar, on one hand, and Kelly and 
the Hansens, on the other, have been active in this re¬ 
spect. The Examiner, however, did award a preference 
to KCRA on the basis of its “deeper roots in the com¬ 
munity”: in doing so, he relied principally on the consid¬ 
erations noted in the prior discussion 

5103 

(par. 67) of KCRA’s “record of plowing profits back into 
operations,” and to a slight degree, on the fact that Kelly 
and the Hansens have lived in the community longer than 
Dellar and own their homes, whereas Dellar does not. We 
need not repeat here the factors set out in par. 67 which 
led us to reject the award of a preference to KCRA on 
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the basis oi“ its allegedly superior “record of plowing 
profits back into operation.” As to the other considera¬ 
tions—home ownership and longer residence, neither is of 
decisional significance here. For Dellar, after nine; years 
residence in Sacramento, operation of a radio station; there, 
and participation in the community’s civic affairs, cannot 
be said to be unfamiliar with the needs and desires of that 
locality; and—what is most significant here—no finding can 
be made that Kelly’s and the Hansens’ greater length of 
residence means that they are more familiar with such 
needs. We do not hold that a distinction will never bd made 
between applicants on the basis of their length of resi¬ 
dence in the particular community to be served: We do 
find that in view of the activities of the party here involved. 
Dellar’s nine years residence leaves him at no disadvantage 
on the factor of local residence—that to award Kelly and 
the Hansens a preference because of their 17 or morejyears 
acquaintanceship with Sacramento would be to find supe¬ 
riority on a mere numerical or mechanical basis, without 
relation to the evidence as it bears upon the actual policy 
considerations underlying the local residence criterion. 
Similarly, we cannot here find that any weight mayjprop- 
erly be attached to the aspect of home ownership as against 
rental: This appears to us a matter of individual [judg¬ 
ment wholly irrelevant to our processes. 

! 

71. The Examiner found, and we agree, that both ap¬ 
plicants are equal on the integration of ownership and 
management factor. The facts here are set out in pairs. 45 
and 46. They show Kelly, the dominant 50% stockholder 
of KCRA, to be the proposed general manager of IvjCRA- 
TY. with Gerald Hansen devoting half of his time to the 
station. On the other side, Dellar, Sacramento Broadcast¬ 
ers’ sole stockholder, will devote at least 90% of his time 
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to the KXOA-TV operation, 43 which will be under the 
general 
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management of Dumm. Under such arrangements, Sacra¬ 
mento Broadcasters would ordinarily be found to be at a 
disadvantage on the integration factor. For we are here 
concerned with integration of ownership and management 
(or the station’s day-to-day operations)—and not super¬ 
vision, however close, of such day-to-day activities. In this 
ease, however, we note that while the general manager will 
be “more specifically” charged with program development 
and operations than Dellar (w’ho is more concerned with 
long-range program plans), the latter works closely with 
his general manager “as a team.” Evaluating the partici¬ 
pation of KCRA’s leading and 50% stockholder as general 
manager of its proposed station against Dellar’s active par¬ 
ticipation, but not as general manager in actual charge of 
the day-to-day programming operations, we conclude, as the 
Examiner did, that there is “no basis for preferring either 
of the applicants under this point.” (par. 24, Initial De¬ 
cision). 44 

43 KQRA argues that Dellar, while he has sold his other stations, ‘ 1 is still 
vitally interested in the continuing successful operation of each of these sta¬ 
tions outside of Sacramento, since these sales involve long term transactions 
and substantial indebtedness to Dellar, evidence by enforceable paper.” The 
record does not show that Dellar will be compelled to devote time because of 
these outstanding notes, and we make no such finding. It would appear that 
Dellar, with the sale of the stations noted, will be able to devote more than 
90% of his time to the Sacramento broadcast operations: But since these 
developments occurred after the closing of the record, no definitive finding 
can be made on this score. In any event, the question of 90% participation 
as against “virtually 100%” is not material, the difference having no deci¬ 
sional significance. 

44 In an effort to minimize Kelly’s participation in KCRA-TV, Sacramento 
Broadcasters argues that the KC.RA proposed TV station—even though 
operated by Kelly—will be controlled by the Ilanscns (because of their 50% 
interest and thus, negative control, and their representation on the Board of 
Directors) ; and that therefore it should be preferred on the integration fac¬ 
tor. But this factor is employed by us as a guide or presumption in a prac¬ 
tical effort to evaluate an applicant’s likelihood of carrying out its proposals— 
and not in the highly conjectural or technical fashion urged by Sacramento 
Broadcasters. As the Examiner correctly found, and as KCRA’s AM history 
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72. The Examiner awarded a preference to KCRjA be¬ 
cause its showing with respect to technical facilities, per¬ 
sonnel schedules and production plans “came as a! neat, 
carefully thought out proposal and Sacramento Broad¬ 
casters did not.” (par. 33, Initial Decision). A preference 
may be accorded an applicant who demonstrates careful 
planning and preparation in these areas, over one >vhose 
plans have either not been thought out or are fraughf with 
serious errors. For in the latter situation, some doubt 
naturally arises as to the bona fide nature of the program¬ 
ming commitment. But the difference between applicants 
in this respect—while it may, as with any factor, be plight 
—must be significant. Cf. Tampa Times Company, lp RR 
77, 136-137. We stress this point because we have been dis¬ 
mayed to find that in many of these recent television pro¬ 
ceedings, the applicants have devoted inordinately! long 
portions of the record in attempting to establish, or estab¬ 
lishing, what can only be characterized as extremely slight 
or picayume omissions or errors in each other’s technical 
planning and personnel scheduling. But we neither ask nor 
expect that an applicant 

5105 

have, at this stage, his entire proposal in these respects 
perfect to the last detail. The question before us is, dbes a 
comparison of the applicants’ planning here revealj sig¬ 
nificant differences as to the likelihood of carrying out ^heir 
commitments? Slight oversights or errors cannot realis¬ 
tically be translated into a conclusion that one applicant 
is more likely to fulfill his promises than another. Turning 

to the instant situation, we find that the Examiner’s priefer- 

—---i- 

conclusively demonstrates, “the record is clear and undisputed that thq man¬ 
agement and control [of the proposed TV station], for all practical purposes, 
would be in the hands of Kelly ...” (par. 24, Initial Decision). We are 
here concerned with whether the ownership of the station will be active! in its 
management or day-to-day operation in such manner and degree as tp give 
added assurance that the ownership's commitments will be effectuated. , That 
is precisely the assurance picture presented by the KCRA proposal. 
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enee of KCRA stems from two errors in its rival’s plan¬ 
ning—the roughly $2,000 under-estimation of film costs be¬ 
cause of failure to take into account film wastage, and the 
slight overtime payments that would have to be made to 
two persons due to insufficient “turn around” time (par. 
44). We note here the nature of the errors, the fact that 
Sacramento Broadcasters’ total cost of operation for the 
first year is estimated to be $578,170 and a fund of $23,400 
has been established to take care of unanticipated program 
costs, and the undisputed testimony (Tr. 2972) that the 
two short “turn-arounds” can be eliminated by minor 
corrections in the schedule. We are asked to conclude—on 
the basis of the foregoing—that Sacramento Broadcasters 
is less likely to carry out its promises than KCRA. No such 
conclusion is proper: We award no preference here. 

73. The findings as to staffing are set out in pars. 41-42. 
The staffs proposed by each applicant are adequate to 
carry out the programming proposed. Some members of 
the KCRA proposed staff have been identified (general 
manager, station manager, chief engineer, certain tech¬ 
nical personnel); and these persons have taken steps to 
familiarize themselves with television operations. An even 
greater number of Sacramanto Broadcasters’ proposed 
staff are now identified (general manager, program direc¬ 
tor, women’s, farm and news director, chief engineer, etc.); 
and a training program has also been carried on by this 
applicant. Unlike KCRA, Sacramento Broadcasters pro¬ 
poses separate (with the exception of the chief engineer) 
staffs for AM and TV. We do not find any superiority in 
Sacramento Broadcasters’ proposal because of this separa¬ 
tion: The difference between the applicants in this respect 
is only two positions (general and station manager—and 
see Tr. 1136). Further, nothing in the record nor the argu¬ 
ments made here lead us to the conclusion that such sepa- 
date operations necessarily result in an operation better 
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serving the public interest. On the question of the greater 
present identification of Sacramento Broadcasters! pro¬ 
posed staff, we do not require applicants, to avoid (being 
at a comparative disadvantage, to engage staff personnel 
long ahead of operations and on the conjectural basis that 
they will win the permit in contest. In several recentj cases 
(WJR, The Goodwill Station, 9 RR 227 at 260e-260f; TJampa 
Times Company, 10 RR 77, 137; Petersburg Television 
Corp., 10 Rli 567, 5S4n), we have, in taking up arguments 
similar to that here made by Sacramento Broadcasters, 
recognized and found that each applicant will be able to 
employ competent personnel. That finding is applicable 
here. The fact that in its AM operation, KORA has not, 
after the passage of eight or nine months, replaced a, farm 
or news director who have left the station, cannot b^ pro¬ 
jected into a conclusion that this applicant will be Unable 
to find suitable personnel for these positions in its| pro¬ 
posed TV operation. As noted, the two operations are dif¬ 
ferent (see par. 60), and the applicant is starting jfrom 
scratch, so to speak, in television. In its AM undertaking, 

i 

5106 

I 

there is a going—and satisfactorily so—operation^ and 
KCRA can understandably take its time in finding replace¬ 
ments. The time involved is not unduly long. Finally, the 
indications in the record are contrary to the conjectural 
conclusion urged by Sacramento Broadcasters (Cfj. Tr. 
695). 

I 

74. We come now to the last criterion which requires 
discussion—the radio background of the applicants. 45 : We 

Sacramento Broadcasters claims a preference on the basis of its j closed 
circuit demonstrations in January, 1953 (see par. 42), which, it argues, pro¬ 
moted public interest in television in Sacramento, a community then vfithout 
local television service. But to award a preference on this score, we would 
have to assume that these demonstrations accomplished something significant—- 
that without them, there would be a lag in the Sacramento public’s interest in 
television w’hich would have to be overcome. We are unwilling to mal^c this 
assumption; indeed, were we to guess on the subject, it is our belief that the 
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are here concerned with the “know-how” which the appli¬ 
cant may have acquired through its radio operations and 
which may be of aid to it in carrying on the television oper- * 

ation. The record shows no significant difference between 
the two principals, Kelly and Dellar, in this area; while 
the latter has been engaged in broadcast activities for a 
longer period than Kelly, the discussion in par. 70 on the 
differences between the parties’ lengths of residence in 
the area, is equally pertinent here. Shortly stated, both 
principals have become thoroughly familiar with radio 
operations through years of AM activities in responsible 
capacities. 

75. In reaching the foregoing conclusion, we have taken 
into consideration two findings of the Examiner—that Del- * 

lar appears to be a slightly more skillful operator and that 
his radio career is “somewhat checkered” or “peripa¬ 
tetic. ”‘ 1C The first finding rests mainly 47 on a 

5107 

comparison of the financial aspects of Dellar’s and Kelly’s 
background. Here we note the findings set out in pars. 27-29, ■ 

and particularly the following: that KCRA’s operation j 

under Kelly has been an expanding and profitable one; that jj 

the revisions and changes made during the 1951-1952 Sac¬ 
ramento radio economic slump were not found to be of 
such a nature as to warrant an adverse finding (see par. i 

66): that Sacramento Broadcasters itself suffered an oper- 


publie in communities such as Sacramento eagerly await the advent of the 
new medium. But we need not engage in such surmising: It is sufficient to 
note that there is no evidentiary basis establishing the significance of the 
superiority claimed. 

4C We recognize that these findings or factors might just as appropriately 
have been considered in the much more important category—past broadcast 
record. 

4" The Examiner also relied here, “to a slight degree”, on Dellar’s recog¬ 
nition of the problem caused by dual instead of separate management staffs 
and his proposed solution of it, even though “imperfect.” In view of our 
conclusion in paragraph 73 as to this matter, we find that no weight at all 
should have been given this factor. 
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ating loss of $5,000 in 1949 and did not assume a stable 
financial operation until 1951. In view of these considera¬ 
tions, we do not believe a preference properly lies between 
the applicants. And here we point out that barring upusual 
circumstances, we are not, as a matter of policy, concerned 
with determining which applicant will be the more skillful 
financial operator. Our interest is directed to the applicants’ 
proposals, their technical and financial ability to Carry 
them out, and the likelihood that they will do so. In | view 
of both applicants’ demonstrated financial ability anil the 
other criteria establishing the likelihood of effeetuatiojn, we 
do not perceive the pertinency of determining which one 
may in the long run prove to be the more skillful fmajncial 
operator. In short, whichever one may make more mjoney 
out of the proposed station operation or deal more skillfully 
with the networks is not a decisional factor under these 
circumstances. 

76. As noted, the Examiner found Deliar’s radio career 
to be “somewhat checkered” and relied, in part, uponj this 
finding in holding that KORA had demonstrated “dejeper 
roots in the community.” KORA, in its findings, accused 
Dollar of constructing or acquiring stations for the ‘pur¬ 
pose of selling them at a profit—of being a “promoter.” 
Neither the Examiner’s findings nor KCRA’s contention 
merit extended discussion. The record does not support 
the KORA charge. Nor does the fact that Dollar decided 
upon the multi-station north central California service jeon- 
cept (see par. 30), that he acquired and later sold IvDB 
(Santa Barbara) which is obviously outside the concept, 
or that he abandoned the service concept in order to con¬ 
centrate his resources and tune on the Sacramento tele¬ 
vision operation, warrant an adverse finding. 

77. We come now to our final evaluation of the appli¬ 
cants. In this case, the evaluation is a clear cut one, oddly 
enough, because of the remarkable eveness of the ajppli- 
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cants. The sole significant difference between the applicants 
is seen to lie in their past broadcast records. While this 
factor is the most critical or determinative one in resolving 
the important question of likelihood of effectuation of 
promises or commitments, KCRA’s margin of superiority 
over its rival is slight (though a definite and significant 
one). Ordinarily we should expect to find such a slight pref¬ 
erence outweighed by preferences on other factors in the 
final evaluation. This case is unusual in that there are no 
other such preferences. The deciding factor between KCRA 
and Sacramento Broadcasters—two of the most evenly 
matched applicants we have encountered—thus remains 
KCRA’s slight but significant preference in the area of 
past broadcast records. 

5108 

78. Accordingly, It Is Ordered, This 13th day of April, 
1955, that the application of KCRA, Inc. for a permit to 
construct a new commercial television station in Sacra¬ 
mento, California on Channel 3 Is Hereby Granted, sub¬ 
ject to the condition that its antenna structure will be 
painted and lighted in accordance with Part 17 of the Com¬ 
mission’s Rules; and that the application of Sacramento 
Broadcasters, Inc. for such permit Is Hereby Denied. 

Federal Communications 
Commission 
Mary Jane Morris 
Secretary 

[Seal] 

Released: April 15, 1955. 

• ••••••••# 
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Excerpts from Oral Argument 

Argument Ox Behalf of KORA, Inc. 
Mr. Loucks: May it please the Commission. 
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Commissioner Hennock: I would like to know i some¬ 
thing about the record of public service of this station. I 
have heard a lot about the stability and financial increases. 
Income of the station. 1 would like to know a little jabout 
what they do for the public there. 

Mr. Loucks: That is dealt with rather extensively 'in my 
brief. 

Commissioner Hennock: How does that compare with 
your competing applicant! Who rendered the most public 
service through the years as a licensee? 

Mr. Loucks: I may answer your question this way. In 
the proposed findings filed by both parties in this! case, 
neither party raised a question, presented a questioii with 
respect to 

5047 

past operation. And the Examiner found and 1 think iprop- 
erly, that they were pretty much on a par with respect 
to providing a program service to the community. 

Commissioner Hennock: You mean neither party faised 
a question? Didn’t bother to go into the public service 
record ? 

Mr. Loucks: Neither party regarded it as a point, j 

Commissioner Hennock: Do you agree that wa^ suf¬ 
ficiently unimportant to even include it in the recojrd of 
this case? 

Mr. Loucks: It was included, but after the testimony had 
been taken, there was very slight difference, if any, be- 
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tween them. The program service which had been rendered 
by KCRA and KXOA. 

Commissioner Hennock: As regards your claim for 
preference for your client, you don’t claim he rendered 
more public service? 

Mr. Loucks: Xo. 

Commissioner Hennock: As far as public service goes, 
you consider that it doesn’t matter, do you, in a compara¬ 
tive hearing? 

Mr. Loucks: No, not at all. It is one of the important 
criteria, guideposts in any comparative hearing. 

Commissioner Hennock: But it isn’t as important as 
stability in your opinion, financial stability? 

Mr. Loucks: No. 

Commissioner Hennock: When you make a quarter of a 
million 
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a year. 

Mr. Loucks: I am not comparing stability with earnings 
at all. 

Commissioner Hennock: My point is, Mr. Loucks, you 
are a lawyer of great experience and standing, you seek 
preference for your client, you say you didn’t bother to say 
that, to claim any superiority of public service? 

Mr. Loucks: I say, Madam Commissioner, that we are 
not resting our case upon superior public service. As com¬ 
pared with KXOA. There are other areas in which we claim 
decisional advantage. 

Commissioner Hennock: That is that you made more 
money, that were smart enough to want higher power and 
continued to want it to this day? 

Mr. Loucks: No. 

Commissioner Hennock: I am all for making money, but 
I would like to know what kind of service you render to 
that community. 
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Mr. Loucks: Both stations render an excellent [public 
service. The Flxaminer so found. 

I 

Commissioner Hennock: Both render the same [excel¬ 
lent public service according to you. Who am I to prefer. 
Will you tell me whom 1 am to prefer? 

Mr. Loucks: We, therefore, must look for a decision upon 
some other grounds. 

* * * # * * * # * 1 * 

i 
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Excerpts from Petition for Rehearing 

5113 j 

5. Because this case is, in the Commission’s viewj such 
a close one, with the result that even a minor error [could 
well tip the balance the other way, because the Copimis- 
sion’s decision is for all practical purposes a first, or i 
decision in the case, and because the Commission lit 
afforded the parties an opportunity to be heard oil this 
first decision, it is submitted that it would be in the public 
interest, and beneficial to the Commission, to designate 
this ease for a further oral argument. There is simple 
precedent for such further oral argument in the Commis¬ 
sion’s action in the Beaumont and Tampa cases, in; both 
of which the Commission directed a further oral argument 
following the submission of petitions for reconsideration. 
Because of the unusual background of this case, it isjeven 
more appropriate that such oral argument be held, j 

# # * * * * * * •[• 

5119 | 

IS. Promise versus Performance—It is submitted! that 
the use of the criteria of “promise versus performance” 
as a decisional basis for the selection between the ajppli- 
cants herein was erroneous-factually, as a matter of dis¬ 
cretion or policy, and as a matter of law. 

i 

i 

| 

i 

I 

i 


fiitial, 
is not 
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19. The Commission found that the record of Deliar’s 
four stations on promise versus performance was “only a 
satisfactory one—not the excellent or superior one con¬ 
tended for by Sacramento Broadcasters” (Dec. fl22). This 
finding was based upon Examiner’s Exhibits 1 to 4, which 
set out the figures given in each and every application filed 
by each of the four stations, with regard to both the type 
and sources of programs carried and the percentages of 
time devoted to each. From the host of figures set forth, 
covering the period 1944 through 1952, the Commission has 
plucked one set of figures in one category for KXOA and 
one set of figures in one category for KXOC and built 
therefrom a basis for denial of the application. This se¬ 
lective use of figures is patently unfair, particularly in 
light of the finding that in the other instances “the cor¬ 
relation is favorable to Sacramento Broadcasters” (Dec. 
fi22). However, the lack of fairness in this approach is 
even more apparent when the particular figures and their 
use herein are analyzed. 

20. It is to be noted that when these same figures were 
submitted to the Commission in renewal applications, the 
Commission was satisfied therewith and in each instance 
granted the renewal. In the instant case, the Commis¬ 
sion also has found that the record of the four stations 
was “a satisfactory one,” but denied the application. This, 
it is submitted, is an irrational and illogical action. Having 
found that Sacramento Broadcasters’ showing was satis¬ 
factory, the Commission cannot, as a matter of law, deny 
its application. A denial could only result if the Commis¬ 
sion could 

5120 

determine from the record that KCRA has a better record 
in this area and that its superiority is sufficiently great 
to warrant a clear preference. But such a finding cannot 
be made here, since the record contains no evidence on 
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KCRA’s performance in this area. In the absence]of evi¬ 
dence, the most that the Commission reasonably cjan find 
is that KCRA’s performance in this area was also satis¬ 
factory. It cannot, in the absence of evidence, infbr that 
KCRA’s record was a superior one, any more thari it can 
infer that it was worse than that of Sacramento iBroad- 
casters. Surely, it cannot be found, upon the present state 
of the record, that there is such a significant difference be¬ 
tween the applicants (that one is satisfactory while the 
other is unsatisfactory) as to provide a sound basis for 
decisional preference. 

I 

21. In connection with the absence of evidence on 
KCRA’s record on “promise versus performance,” the de¬ 
cision quotes with approval the following dicta front John¬ 
ston v. Federal Communications Commission, 175 F(2d) at 

351: “Tt is only common sense to assume that adversaries 
- 

with substantial interests at stake will overlook no advan¬ 
tage to be found in an opponent’s weaknesses.” Ini doing 
so, however, the Commission ignores the very special cir¬ 
cumstances present in this case which led to the absence 
of evidence concerning KCRA’s statistical record in the 
field of promise versus performance. 

At the outset of the hearing, there was read info the 
record a stipulation of counsel including the Commission’s 
counsel, which was intended to avoid reliance on jusjt such 
“ancient history.” 3 Under this stipulation, all cjounsel 
agreed that the program showings of the respective sta¬ 
tions, including statistical analyses of logs, would be 
limited to the year 1952, except that logs for the 1951 com¬ 
posite weeks were to be made available for use in cross- 
examination (Tr. 46-7). Pursuant to this stipulation,!coun- 

i 

— 

5 a second reason for avoiding reference to old statistical analysis was 
stated on the record by counsel for Sacramento Broadcasters when he!pointed 
out that there was a serious question in his mind as to the accuracy of the 
old KCRA program log analyses (Tr. 656-7). 
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sel for both applicants had prepared and exchanged sub¬ 
stantial material 

5121 

about their respective stations’ operations during 1952. 
During the hearing, counsel for both applicants respected 
the stipulation and neither sought in any way to invoke 
the concept of “promise versus performance” by dragging 
out ligures from old renewal applications. KCRA presented 
its case first and, in accordance with the stipulation, coun¬ 
sel for Sacramento Broadcasters made no reference, on 
cross-examination, to the figures set forth in any renewal 
or other KCRA application. Similarly, when Sacramento 
Broadcasters followed with its presentation, counsel for 
KCRA respected the stipulation and did not cross-examine 
Sacramento Broadcasters’ witnesses concerning the pro¬ 
gram log analyses shown in any of its past applications. It 
was at this point that Commission counsel, who cross-ex¬ 
amined last, raised the issue of Sacramento Broadcasters’ 
record of “promise versus performance.” Thus, this en¬ 
tire subject was interjected in the hearing solely by Com¬ 
mission counsel and solely with respect to the record of one 
of the two applicants. It will bo seen, therefore, that the 
entire subject of promise versus performance arose long 
after KCRA had completed its case, and at a time when 
counsel for Sacramento Broadcasters could not and, under 
the stipulation, felt that he should not attempt to intro¬ 
duce into the record a comparable showing with respect 
to KCRA. 

Tn light of this background, it is submitted that the Com¬ 
mission cannot assume that the absence of evidence concern¬ 
ing KCRA’s record, establishes that it was a wholly satis¬ 
factory one. 

22. Under these circumstances, it is not fair, either as a 
matter of discretion or of policy, for the Commission to 
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decide a comparative hearing such as this, when there is 
no comparable evidence in the record concerning both ap¬ 
plicants. On the contrary, the Commission should j either 
honor the stipulation of counsel and ignore such evidence, 
or remand the case for further hearing, so that !it will 
have evidence before it concerning KCRA’s recdrd on 
promise versus performance/* 

******** *| # 

5158 | 

Wheukfore, Sacramento Broadcasters, Inc. hereby re¬ 
quests the Commission to reconsider its decision ib light 
of the matters raised herein and, upon such reconsidera¬ 
tion, to revise and reverse its prior decision, and to! grant 
the application of Sacramento Broadcasters, Inc. and deny 
that of KCRA, Inc. If the Commission is not prepared to 
grant this relief solely upon the pleading herein, then it 
is requested that the Commission designate this cape for 
further oral argument, and in the interim stay the!effec¬ 
tiveness of the decision pending action on this petition. 

* * * * * * * * * i * 

5195 j 

Excerpts from Reply of Sacramento Broadcasters, Inc. to KCRA 
Opposition to Petition for Rehearing 

* * * * * • * * * | # 

5196 | 

2. In that portion of its Petition entitled “Preliibinary 
Matters,” Sacramento Broadcasters pointed out thajt (a) 
the Decision indicates on its face that the Commission 
viewed this case as an extremely close one, and therefore, 
even minor errors in the findings could well tip the Scales 

6 If the Commission does remand the case for further hearing, Sacramento 
Broadcasters is prepared to show that there have been deviations between 
“promise versus performance’’ on the part of KCRA. This is particularly 
true in the field of education, where there has been marked variatiojn over 
the years between promise and performance. 

1 
I 
i 
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the other way; (b) that the Commission’s Decision does 
contain many errors of fact; (c) that the Commission re¬ 
jected the Examiner’s Initial Decision and completely re¬ 
wrote it, with the result that the Decision is, in effect, a 
first, or Initial Decision in this case; (d) that the parties 
have not been afforded an opportunity to address them¬ 
selves to the issues upon which the case was decided; and 
(e) that . . it would be in the public interest, and bene¬ 
ficial to the Commission, to designate this case for a fur¬ 
ther oral argument.” It is obvious from the language of 
the Petition that Sacramento Broadcasters was request¬ 
ing the Commission, as a matter of discretion, because of 
the unusual background of this case, to grant it a rehear¬ 
ing in the form of another oral argument. KCRA’s Op¬ 
position twists this contention completely out of context. 
According to the Opposition, Sacramento Broadcasters 
was arguing that, as a matter of law, the Commission could 
not reverse the findings of the Examiner and write a new 
decision (see fl2, Opposition). Having set up this straw 
man, the Opposition then proceeds to demolish it. 

Sacramento Broadcasters is well aware of the right and 
authority of the Commission to change the findings of the 
Examiner, except where questions of credibility are con¬ 
cerned. It is also aware of the language of Section 405 of 
the Communications Act, which reads in part: 

“. . . it shall be lawful for the Commission, in its dis¬ 
cretion, to grant such a rehearing if sufficient reason 
therefor be made to appear.” (emphasis added) 

It is obvious that all that Sacramento Broadcasters was 
presenting to the Commission was a plea that, because of 
the unusual circumstances here presented, the Commission 
should exercise its discretion and grant a rehearing in the 
form of oral argument. Being unable to present adequate 
arguments against such exercise of 
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discretion by the Commission, KCRA has avoided the is¬ 
sue by arguing another, completely unrelated, question. 

3. In Paragraph 11 of the Opposition, KCRA 'argues 
that “. . . the mere filing of a petition for reheariiig does 
not operate to stay or vacate the decision.” Sacramento 
Broadcasters never contended that it did. In its Petition, 
Sacramento Broadcasters requested the Commission to 
reverse its prior decision and grant the application of Sac¬ 
ramento Broadcasters. It stated, however, that ‘Ilf the 
Commission is not prepared to grant this relief solelly upon 
the pleading herein, then it is requested that the Commis¬ 
sion designate this case for further oral argument, jand in 
the interim stay the effectiveness of the decision pending 
action on this petition.” The reason for this prayer, is ob¬ 
vious. If the Commission feels that there is sufficient merit 
to the petition it can reverse the Decision without further 
proceedings. However, if the Commission feels tjhat it 
would be appropriate and desirable for the assistance of 
the Commission in the disposition of the pleadings tp have 
further oral argument, then obviously it should keep mat¬ 
ters in status quo during the period of its deliberation. This 
can be accomplished only by the issuance of a temporary 
stay. ; 

i 

# # # # # • * * #i* 

I 

i 

i 
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BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

In re Applications of 
Sacramento Broadcasters, Inc. 

Sacramento, California 
Docket No. 9012 
File No. BPCT-411 

KCRA, Inc. 

Sacramento, California 
Docket No. 10294 
File No. BPCT-669 

For Construction Permits for New Commercial 
Television Stations (Channel 3) 

Memorandum Opinion and Order 

By the Commission: Commissioner McConnaughey, 
Chairman, and Mack abstaining from voting. Commissioner 
Hyde not participating. 

1. The Commission has before it for consideration the 
petition for rehearing, filed May 16, 1955 by Sacramento 
Broadcasters, Inc. (herein called Sacramento Broadcasters 
or Broadcasters), the opposition to that petition, filed May 
26, 1955 by KCRA, Inc. (herein called KCRA), and the 
reply of Sacramento Broadcasters to the KCRA opposi¬ 
tion, filed June 6, 1955. Broadcasters’ petition for recon¬ 
sideration is directed to the Commission’s Decision of 
April 13, 1955 (FCC 55-450), granting the application of 
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KCRA for Channel 3 assigned to Sacramento, California, 
and denying that of Sacramento Broadcasters. 

| 

2. We have given careful consideration to the arguments 
set out in Sacramento Broadcasters’ petition, particularly 
in view of the fact that our decision involved several con- 
siderations not adequately developed by the Examiner’s 
Initial Decision. We have concluded that adherence jto our 
April 13th Decision is in order. Several of the arguments 
made in Broadcasters’ petition were fully considered by 
us in that decision; such arguments still do not appear to 
us to be persuasive or to have merit, and for the reasons 
set out in the decision, we reject them. Others, holwever, 
are directed to matters which do merit discussion here— 
particularly, so as to insure that no misunderstanding 
arises concerning the nature or scope of our ruliijgs on 
the major aspects of the proceeding. The ensuring discus¬ 
sion takes up such matters. 

3. The Commission’s decision found the sole significant 
difference between these two applicants to lie in their past 
broadcast records; specifically, it found KCRA’s recjord to 
be slightly better with respect to implementation |of its 
stated policies and the absence of any showing of a “ spot¬ 
ty” (albeit satisfactory in an overall sense) record of 
promise as against performance. The applicants being 
adjudged equal in all other respects, the case turned upon 
this slight but significant preference. We shall first take 
up the attack made by Sacramento Broadcasters upon the 
award of this preference. 

5209 
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4. Broadcasters argues that its record as to the imple¬ 
mentation of its spot announcement policies is, coirtpara- 
tively speaking, better than that of KCRA. The evidence 
as to the number of double spots during the composite weeks 
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examined in the hearing, shows the following: KCRA, 94 
double spots, 16 of which were more than one minute in 
length, and at least six of which were of a short duration 
(15-20 seconds) within the program itself; KXOA, 59 
double spots at station breaks with 42 concededly “true or 
actual” double spots during the 1951 composite week; 36 
with 8 “true” spots in 1952. With respect to the policy of 
limiting spots to not more than three per quarter hour seg¬ 
ment (14VL> minutes), examination of KXOA’s record w’as 
chiefly based on the 1951 composite w’eek logs. Dellar tes¬ 
tified that with the exception of a “special sales campaign” 
(Tr. 1996) in January, 1951 (in which several programs in¬ 
volved more than three spots of a 20-30 second duration), 
he believed that there was “very, very little deviation” 

•if W 

(Tr. 1997) from this policy. But examination revealed that 
the log for July 27, 1951 w’as “loaded” (testimony of 
Dumm at Tr. 2481) and that the station had, for a period 
of four to six weeks in the late summer of 1951, taken ad¬ 
vantage of a newsprint shortage as much as it could. Final¬ 
ly, the 1951 log show’s instances of violation, for which no 
explanation whatever was given, in April and June. We also 
have taken into consideration the figures set out in KXOA 
Exhibit 30 (Footnote 16, Decision) w’hich show’ an in-and- 
out record—at times, superior—at other times reflecting 
adversely on the application. Turning to KCRA’s record 
on this score, that station’s difficulties stem from the “clock 
deal” noted in paragraph 17 of the decision. As a result of 
tins arrangement, KCRA departed from its established 
policy during the period from March 1, 1952 to March 1, 
1953. The evidence (KCRA, Exhibit 2) establishes that 
these departures occurred, with the exception of one after¬ 
noon program, “Musical Comedy Theater,” on the pro¬ 
gram called “KCRA Dance Time,” with the commercials 
beginning usually at about 11 p.m. and running until mid¬ 
night, and varying in number per quarter hour segment 
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from 6 to the permissible number of 3. As noted, | Kelly 
testified that he recognized this contract to be a “bad! one,” 
that indeed, it resulted in the discharge of the station! sales¬ 
man who arranged for it, and that, although the station 
had the right to cancel such a contract, he did not do:so be¬ 
cause he felt that he had a “moral obligation” to live up 
to the agreement. A comparison of the KXOA and KCRA 
composite week logs examined reveals 15 violations ih case 
of KCRA and 10 on the part of KXOA. We believe, iii view 
of all the considerations and circumstances detailed above 
and in paragraph 17, that neither party can be preferred 
on this point: Both have demonstrated violations of their 
policies in a greater number than can be characterised as 
isolated, and the explanations given therefor do not Excuse 
such contravention. As before, we concluded, therefore, that 
there has been demonstrated no basis upon which to dif¬ 
ferentiate between the two applicants in this connection. 1 
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5. The Commission’s opinion found that Sacrajnento 
Broadcasters bore the “slight albatross” of violation of 
its liquor advertising policy. Broadcasters argues that this 
determination is not warranted by the facts since as in the 
case of KCRA, no mention was made in its announcements 
of liquor. But the record shows that the word “liquor!” did 
appear in the KXOA spot announcements since the jname 
of such sponsors as “Milo Liquors,” “Stop-andi-Shop 
Liquors,” etc., was given; on the other hand, the record 
did not indicate any similar reference to “liquor” by 
KCRA. This was the factual basis of the above decisional 
point, and Sacramento Broadcasters’ argument doejs not 
disturb this basis. We have, however, been persuaded by 

i 

i Sacramento Broadcasters point to the Commission’s failure to fii^d that 
KQRA engaged in previous “clock deals” of the above nature. The [record, 
however, does not support any finding that KCRA engaged in prior arrange¬ 
ments of this nature—that is, resulting in excessive commercial spots;] and it 
is that which is the critical consideration here. 
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Broadcasters’ arguments that these violations are of too 
isolated a nature to be held against its application. In our 
re-evaluation, we have accordingly eliminated this point as 
one adverse to KXOA. 

6. The central and crucial holding of the Commission’s 
decision is that Sacramento Broadcasters’ record of 
promise as against performance is an “in-and-out” or 
“spotty” one. Sacramento Broadcasters makes several ar¬ 
guments with respect to this determination. First, it ar¬ 
gues that since the figures relied upon by the Commission 
were submitted to the Commission in renewal applications 
and in each instance, the Commission granted the renewal, 
it cannot now rely upon them to deny Broadcasters’ appli¬ 
cation. The short answer to this completely fallacious argu¬ 
ment is that matters may be deemed satisfactory and war¬ 
ranting a renewal of license but may also be found to re¬ 
flect adversely in certain respects on an applicant in a 
comparative sense. Thus, one applicant may have a supe¬ 
rior or outstanding record of either keeping its promises' 
or of serving its area—another, merely a satisfactory or 
good record. ’While both would encounter no difficulty as 
to renewal of license, the one with the excellent or out¬ 
standing record would be entitled to a preference in any 
comparative proceedings. That is the case here: Sacramento 
Broadcasters’ record on promise as against performance 
was found to be a satisfactory one in the overall sense but, 
because of the significant departures or failures, found to 
reflect adversely on that applicant in a comparative sense 
in this proceeding. 

7. Broadcaster next argues that in the circumstances of 
this case, reliance on the Johnston case principle 2 as to 

2 The holding of the Johnston Broadcasting Company ease here in point is 
the following: “It is only common sense to assume that adversaries with 
substantial interests at stake will overlook no advantage to be found in an 
opponent’s weakness.” Johnston Broadcasting Company v. FCC, 175 F 2d 
at 351. 
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KCRA’s record as to promise as against performance was 
improper. In support, Broadcasters points to a stipulation 
of all counsel to tlie proceeding, in which it was jagreed 
that the program showings of the respective stations, in¬ 
cluding statistical analyses of logs, would be limited to 
the year 1952, except that logs for the 1951 composite; weeks 
were to be made available. To KCRA’s assertion that the 
stipulation was never meant to preclude cross-examijnation 
on the basis of renewal or other applications, Sacramento 
Broadcasters points 
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out that it is immaterial whether it or KCRA is confect as 
to what the stipulation means, since what is important here 
is that counsel for Sacramento Broadcasters so understood 
the stipulation and felt that he should not attempt to in¬ 
troduce into the record a comparable showing with respect 
to KCRA. We find, upon analysis, that Broadcasters ’! argu¬ 
ment is totally without merit. First, we point out thjat the 
stipulation obviously did not bar cross-examination pn the 
basis of renewal applications to determine promise against 
performance—and that this was made clear to all parties, 
including counsel for Sacramento Broadcasters, during 
the testimony of the principal and first KCRA witness., 
Kelly. 3 Under these circumstances, we cannot creditj coun¬ 
sel for Sacramento Broadcasters’ statement that b|e felt 
he was precluded by the stipulation from going in jo the 
KCRA record. Nor can we overlook the action of Broad¬ 
casters’ counsel at the time the evidence in questioh was 


3 Kelly was cross-examined by Bureau counsel on the 1944 original KCRA 
application, and the 1948 and 1951 KCRA renewal applications (Tr. 6^5-665). 
Indeed, the Examiner made clear (Tr. 65S and Tr. 661) that such examination 
to establish the applicant’s record of promise against performance \eas P cr ' 
missible (“. . . Those are representations that were made to the Commission 
by the applicant and as such I believe they are admissible in evidence . . .” 
(Tr. 658) ; “. . . This is a foundation which you are now laying, a foundation 
for measuring promise made by the applicant against subsequent performance, 
is that correct, as demonstrated by his renewal application?” (Tr. 661)). 


i 
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sought to be introduced. While he objected vigorously to 
such introduction on other grounds not here pertinent, he 
at no time mentioned the stipulation which, under his pres¬ 
ent position, would have barred the introduction of such 
evidence. In view of these circumstances, we hold that the 
Johnston principle is completely applicable to this case. 

8. Broadcasters further contends that the figures relied 
upon by the Commission “hardly warrant the ultimate 
conclusion which has been drawn therefrom”—that in re¬ 
cent years, the records of Stations KXOA and KXOC in the 
area of fulfilling promises on local live programming are 
good ones. We recognized in our decision (par. 22) that, in 
some instances, the correlation between promise and per¬ 
formance reflects favorably toward Broadcasters. But the 
fact remains that in other instances noted in that para¬ 
graph, the correllation was decidedly not favorable. As to 
Broadcasters’ contention based on “recent years,” the 
years referred to in the cited paragraph are not, as con¬ 
tended by Broadcasters, the ancient past (1948, 1950 in the 
case of KXOA; 1947 to 1950 to 1952 in the case of KXOC) 
and in any event, in the case of KXOC, pertain to the im¬ 
portant aspect (obviously pertinent here) of the fulfillment 
of promises made in the original application. Further, the 
KXOB record of promise against performance 
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on local live programming in the years just before this 
proceeding, also reflects unfavorably on the applicant, there 
being a more than 50% failure to carry out the local live 
commitment made (footnote 13). In short, our review fully 
bears out the correctness of our prior judgment that Broad¬ 
casters’ record in this important area is a “spotty” or in- 
and-out one. 

9. Finally, Broadcasters argues that the decision is based 
only on a bare statistical record of promise versus perform- 
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anee; that it does not take into account the quality of the 
programming rendered by Dollar’s stations; and th^t it re¬ 
gards the percentages in question erroneously as a finding 
pledge rather than a responsible estimate. As to the^e argu¬ 
ments, we point out that in other portions of our decision, 
we have taken into account the programming shoeing of 
the Dellar stations—that what is involved here is th0 likeli¬ 
hood of Dellar carrying out his present proposals| on the 
basis of his past record. We have examined that record on 
its most important aspect—local live programming. See 
Tampa Times Company, 10 RR 77, 126-127. We hive not 
here concerned ourselves with the manner in which the 
promised local live programming was allocated between the 
various categories or between commercial and sustaining 
time, 4 but only on whether, viewed on an overall basis, the 
applicant has lived up to its promises as to this vital as¬ 
pect. We find that several times, it has markedly, byj rough¬ 
ly 50 percent or over, failed to do so. With one exception, 
no explanation is given for such failures, and the dne ex¬ 
planation advanced, we do not accept as excusing tjae fail¬ 
ure to carry out the promise there made. 5 To argue that 
such factual matters are to be ignored in selecting the bet¬ 
ter qualified or more reliable applicant in a comparative 
proceeding is to argue for a decision in vacuo—without 


4 Indeed, we recognize that to a considerable extent, it is necessary, in 
determining whether local live programming promises have been met, ito group 
live sustaining and commercial together—since a reduction in one may be com¬ 
pensated by an increase in another without any considerable lesseninjg of the 
worthiness of the program format offered. 

5 The explanation in question is that given by Dellar as to the failure of 
Station KXOC, to meet its local live promise of 1S% given in itsi original 
1947 application. The fact that Dellar “lent [his] strongest efforts during 
the first few months of operation to obtaining network programs” (Tr. 2024) 
because of the interest in such programs in the area, docs not excuse h^s failure 
to develop—either during those months or, particularly, in the succeeding 
ones—the promises made as to local live programming. Indeed, \\q do not 
understand how concentration on network programs during the initial months 
can be employed to excuse the failure to meet, at any time after the com¬ 
mencement of operation, the 1S% local live promise made in the j original 
application. 
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relation to the most pertinent facts. It must be borne in 
mind that the failure to live up to these promises means 
not just that certain percentage figures were not met but 
that local live programming, which the applicant proposed 
to this Commission would be put on, fell bv the way-side. 

5213 

10. Sacramento Broadcasters contends that on the sec¬ 
ond aspect of the past broadcast record—whether or not 
an applicant’s operation has been a worthwhile one which 
has met the needs of its area—it merits a clear prefer¬ 
ence. We have re-examined the facts pertinent here and 
have reached the same conclusion—that both operations 
are worthwhile ones in the public interest, which, with the 
exception of the discussion facet, 0 present a well-rounded 
program service; and that while there are differences as to 
the nature of each station’s programs and the amount of 
time allocated in the various programming categories, these 
appear to be mainly matters of judgment from which no de¬ 
cisional preference can be here delineated Broadcasters mis¬ 
takes the appropriate method of proceeding and has gone 
into a detailed, category by category, comparison of the 
past records of KXOA and KCRA, apparently in order to 
determine whether slight differences exist in the past oper¬ 
ations of the two stations. For the reason set out in the 
succeeding paragraph, this is not appropriate or in order. 
However, even if such procedure were followed, we do not 
believe that the comparison would result in the claimed 
superiority for the KXOA record. Thus, in the news cate¬ 
gory, KCRA’s overall provision for five non-network news 
programs Monday to Wednesday, six on Thursday and 
Friday, two on Saturday and one on Sunday, is completely 

6 Neither applicant has any regularly scheduled program for the discussion 
of controversial issues, nor did either, in the detailed program showings made, 
demonstrate that it was fully meeting the area’s needs in this respect by 
frequent or extensive programs on a non-regularly scheduled basis. 
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adequate and while KXOA has made greater provision in 
this respect (10 non-network newscasts daily), there is no 
showing that there is a need for or that the public ip better 
served by such greater provision. 7 On agricultural pro¬ 
grams, KCRA has a 4-to-9 minute early morning program, 
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a five-minute evening market news program, and hap broad¬ 
cast several agricultural special events programs; 8 KXOA 
has an early morning hour program consisting in tlje main 
of music, which is interspersed with farm data repeated 
from time to time, a five-minute noon farm market 'report, 
a gardening program, and special events programs. !ln edu¬ 
cation, KCRA for some years (whether up to 1948 hr 1949 
is not of any decisional significance) had a daily education 
program from Grant Union College and at the time of 
the hearing, had two weekly local live educational pro¬ 
grams, had put on other educational programming during 
the year, and had broadcast two network shows that were 
utilized bv Sacramento schools in their class. 9 

* Broadcasters again returns to its argument that KCRA should be penalized 
because for a number of years that station, allegedly on the basis of an 
inadequate investigation (Tr. 476, cited by Broadcasters in this respject, does 
not support the latter’s allegation), subscribed to the AP news service which 
was at the time deficient in some respects as to local and regional news 
coverage. KCRA points out that Kelly, presumably on the basis of Jus news¬ 
paper background, subscribed to the AP service; that the KCRA management 
has done something toward improving its news service, and indeed, hfis caused 
the United Press to file a special “Valley Split” direct from its Sacramento 
news bureau (which resulted in more timely Valley news coverage),!and has 
persuaded the AP to tighten up its coverage in the same area. It assjerts that 
it should be commended—not penalized—for these efforts—and forj its still 
continuing effort to improve its local news service on week-ends. We find 
again that the matter here involved was one appropriately left to the judg¬ 
ment of the broadcaster, and that no adverse finding to KCRA is in order 
under the circumstances here detailed. 

I 

s The direct line, utilized in the KCRA agricultural programs, runs into the 
State Department of Agriculture (par. 25), not the University of California 
as found at paragraph 16. 

ft The network shows have been included here because of their use in the 
Sacramento school classrooms. As to whether the tape of the “Cajjnival of 
Books” network program has been so used, the record shows thalf KCRA 
supplied the tape at the request of school personnel for use (as stated by 
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KXOA, on the other hand, broadcast for a number of years 
a daily program from Grant Technical College, and at the 
time of the heading, had a weekly program from this in¬ 
stitution and three other weekly educational programs. The 
religious programs of both applicants are set out in full 
in pars. 16 and 20 and need not be repeated here : 10 Both sta¬ 
tions are providing a meritorious service in this respect. 
The basis of the claimed point of preference for KXOA ap- 


such personnel) in the classroom; under these circumstances, it is reasonable 
to assume that it was so employed. 

Broadcasters also urges the Commission to ignore the two noted KCRA 
educational programs being broadcast at the time of the hearing because 
they were only recently added to that station’s schedule. We adhere to our 
conclusion (footnote 14) that such programs should be considered. Cf. The 
Radio Station KFH Company, (FCC 55-659, fn. 15). In this connection, it is 
noted that Broadcasters has added not only three new educational programs 
of its own in either late 1952 or early 1953 but has also made a very sub¬ 
stantial change in .Tune 1952 in the allocation of religious sustaining time 
(which is the basis for its claimed preference in this area). Prior to this 
change, the composite week for 1952 showed that KXOA devoted only 20 
minutes to local sustaining religious programs, one hour and forty-five 
minutes to local commercial religious programs, and four hours and fifteen 
minutes to network commercial religious programs. We have accepted in good 
faith the changes or innovations made bv KXOA—we could do no less with 
the fewer and less substantial changes of its rival. 

Sacramento Broadcasters’ exception 37 was denied as contrary to the 
record, in view of the fact that KCRA now carries the noted Saturday after¬ 
noon educational program, “Sacramento Junior College Show.” As to the 
aspect of KCRA’s educational programming in the years between 1948 and 
1952, the record does not permit any definitive finding since only one question 
was addressed to Kelly—whether KCRA had, since the Grant Union program, 
“ever carried a regular series of educational programs by or on behalf of any 
local schools or college in the Sacramento area.” Kelly replied, “No, not a 
regular series” (Tr. 442-443). The record is thus left incomplete as to 
KCRA’s other educational programming during the period (either for other 
than schools—as, for example, the present scries under the sponsorship of 
the Adult Education Center—or the number and type of programs broadcast 
but not as a regular series). Indeed, as a parenthetical matter, we note that 
there is some question as to what Kelly understood by the term “regular 
series”, since the record clearly establishes that KCRA has broadcast, regu¬ 
larly on Saturdays from the month of January on, a program in connection 
with Sacramento Junior College. In view of the state of the record, we 
cannot hold that an adverse finding to KCRA on its educational programming 
for the period in question is warranted. 

As Broadcasters points out, the sustaining fifteen minute program for 
the Holy Name Society of Sacramento should not have been included in the 
KCRA (AM) programming enumeration, being carried on the FM station 
only. 
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pears to be the greater amount of time afforded for sus¬ 
taining religious programming. But as we have pointed 
out, the carrying of religious programs on a corpmercial 
basis does not militate against an operation in tbe public 
interest; in the absence of some showing supporting an ad¬ 
verse finding, we award no preference on the fact that one 
station has a greater amount of commercial religious pro¬ 
grams than another. 11 Both applicants have failed to de¬ 
velop a regularly scheduled program for the discussion of 
controversial issues, and have provided for suchj discus¬ 
sions only on occasions (see fn. 6, supra). In other cate¬ 
gories such as women’s and sports programming, both ap¬ 
plicants have made provision 12 and we award no, prefer¬ 
ence; in this connection, we stress that these arej of less 
importance than the others considered and that as fo them, 
our essential concern is whether provision has been made 
(indeed, applicants for 
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a permit or renewal of license need not disclose to the Com¬ 
mission their specific plans, if any, with respect to a cate¬ 
gory such as “women’s” programs. 13 The foregoing thumb¬ 
nail sketch shows, we believe, the essential evenness of the 

11 Similarly, we make no finding on whether late morning church programs 
arc more desirable than early morning religious broadcasts. We believe that 
some probative testimony or evidence must be introduced before suet a finding 
is proper or permissible. 

12 Kelly testified at Tr. 162 that on occasions KCRA puts on somje (but not 
a “great deal”) of play-by-play sports (high school basketball or jfootball); 
that consistently for the last six or seven years, KCRA has had “ja quarter- 
hour sports commentary on the station on a local level” (Tr. 163) !; and that 
the latter program is “typical” (Tr. 163) of the station’s operation in this 
respect. The record is not wholly clear as to the local commentary program 
since the composite week logs for 1952 do not show this program for the 
months of April, July or August, 1952. The parties, including Brpadcasters, 
failed to clarify this matter or to determine whether the particular! period of 
days involved were typical. We believe that on this record, the proper finding 
to be made is that KCRA has made and does make provisions' for local 
sports coverage. 

is See Forms 301 and 303 (1 RR (Part 2) 101 and 135). 
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applicant’s past records. 14 Differences do exist, of course, 
but they are not of such significance as to justify the award 
of a preference. 13 

11. We have undertaken the foregoing analysis because 
of the emphasis placed by Sacramento Broadcasters on it 
and in order to present a complete picture. We wish to 
make clear, however, for future cases, that we do not be¬ 
lieve such an analysis—to determine whether slight pref¬ 
erences in any particular programming category exists be¬ 
tween the past broadcast records of applicants—is appro¬ 
priate or consistent with proper decisional process. What 
we are concerned with here is a two-fold question: (a) 
whether each applicant has had a worthwhile service in the 
public interest, which can be said to have met and remained 
sensitive to the needs of its area; and (b) whether truly 
significant differences exist between the applicants as to 
their past records—not slight variances. We do compare 
the applicants in this latter respect—as to significant dif¬ 
ferences. If, for example, there are differences such as an 
unsatisfactory record as to some important programming 
category—or a superior record compared with merely an 
adequate one—these would obviously have decisional sig¬ 
nificance on the question of likelihood of effectuation of 
the TV proposals. But to tie our decision as to the better ap¬ 
plicant upon a minute scrutiny of past programming to 

14 As requested, we have also taken into consideration the governmental talk 
program, “Sacramento Political Scene”, a broadcast of news and discussion 
of developments at the State’s capital. The consideration of this one addi¬ 
tional program does not alter our basic finding. 

t* Sacramento Broadcasters also makes an argument based on the number of 
non-commercial spot announcements made by the two stations in 1932 and the 
number of hours allocated to local “public service” programs. But as to the 
latter, we do not now or at any time award a preference on programming on 
mere numbers or percentage figures without relation to a showing as to the 
nature or content of such programming. As to the former, we do not believe 
it a justifiable decisional basis to choose between applicants on the strength 
of 2,743 non-commercial spots as against 3,814 announcements. We have 
found both applicants to have been generous with respect to affording local 
civic groups time through either spot announcements or programs—no other 
or additional finding is believed appropriate in the circumstances. 
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determine slight superiorities in matters of detail best left 
to local judgment, would be to base our decision on a mass 
of minutiae not really 

| 
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pertinent to the basic determination to be made. 16 Qur dis¬ 
cussion in par. 60, pointing up the differences between the 
AM and TV operation, is pertinent here: Slight! differ¬ 
ences in particular programming categories cannot real¬ 
istically be said to be translatable into greater livelihood 
of effectuation of often substantially different (and prop¬ 
erly so) television proposals in these categories, jApply¬ 
ing this principle to the present case, both applicants must 
be adjudged equal in this area of comparison. AS found 
in paragraph 62, the record of both is a satisfactory or 
worthwhile one—with but one noted deficiency applicable 
to both (the provision made for the discussion of icontro- 
versial issues); neither can be said to have demonstrated 
an advantage over the other on the basis of a superior 
past record or some inadequacy in the other’s program¬ 
ming. Having reached this conclusion, we find agalin that 
no preference is in order. 

12. Sacramento Broadcasters repeats its assertion that 
certain KORA programs reflect adversely on thatj appli¬ 
cant. As to the Evangelist minister program (paragraph 
17), Broadcasters makes the point that the program may 
have been carried for a 13-week series and included an 
appeal for funds for the purchase of a book. The latter 
fact does not render the program one inconsistent with 

the public interest, nor does it matter, in view of oiur con- 
— 

16 On the other hand, we believe comparison of the proposed TV program¬ 
ming should be a more detailed one since, by these proposals, each 'applicant 
informs us as to what it judges the television needs of the area tb be, and 
how it will fulfill those needs. Tampa Times Company, 10 RR 77,' 126-127. 
We have accordingly in our decisions given such consideration to these pro¬ 
posals. But in no case have we engaged in the type of comparison of past 
broadcast records here sought by Sacramento Broadcasters. 


i 
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elusion, whether the program was carried only four or 
five times (as Kelly testified at Tr. 391) or for as much 
as a 13-week series (Tr. 420). Broadcasters also again 
points to the KCRA Spanish language program and as¬ 
serts that while it was conducted for years by a re¬ 
sponsible official of the Mexican Government, it was later 
produced by a second person who had no connection with 
that government. The facts show that KCRA determined 
that it would be in the public interest to have a program, 
directed to the large group of Mexican itinerant laborers, 
which had the authority of the Mexican Consul’s office 
behind it; that a consular official conducted the program 
for years until his transfer to another consulate; that 
before he left, he “broke in a new man whom the station 
did not know”: and that because Kelly “was not too 
sure of that individual, that he could carry out the thing 
I had in mind . . . [he] discontinued the early morning 
Spanish language program” (Tr. 673). Kelly also testi¬ 
fied that while the opening and closing announcements 
and a majority of the commercials were in English, on 
some occasions the “Spanish-speaking MC” would read 
commercials (written out for him in English and in turn 
translated by him in Spanish) in the latter tongue. We 
believe that while it may have been desirable to obtain 
a Spanish interpreter for the period during which 

5218 

the second producer was being tried out, KCRA’s efforts 
in this area, in an overall sense, were commendable, and 
no stigma should be attached for the brief omission in¬ 
volved during the reading of the Spanish language com¬ 
mercials translated by the second producer. 17 

17 Broadcasters also makes a point that KCRA received some unexplained 
mail in Spanish containing U. S. currency, and, for that reason also, cancelled 
the program. But the record does not establish that this money or mail was 
received in answer to any solicitations over KCRA; indeed, Kelly testified 
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13. Turning to Sacramento Broadcasters’ other assign¬ 
ments of error, we find no merit in its “Point IV”—that 

7 # ! 
the decision does not accord equality of treatment to the 

applicants in the area of testing reliability of TV proposals 
against past operating records. The arguments made 
were fully considered in the decision, particularly! in par. 
60, and we adhere to our discussion and conclusions there 
set out. Under the circumstances and facts here involved, 
KCRA-TV, in view of the difference in media involved 
(TV as against AM operation) and the consequent differ¬ 
ing obligations, may appropriately propose different em¬ 
phasis on local newscasts on week-ends, educational pro¬ 
grams, or the amount of sustaining time to be pfforded 
the three major religious faiths. 

14. Similarly, the arguments made by Sacramento 
Broadcasters as to staffing were considered in par. 73; 
for the reasons there stated, we reject them. 18 

15. Sacramento Broadcasters also contends that it should 
be preferred on the aspect of preparation of programming 
proposals. Its arguments have been taken up in pars. 31, 
32, 50, 59, and no extended discussion is therefore needed 
here. Suffice it to say that KCRA’s contacts \yere not 
limited to either the community or county of Sacramento 
but involved others either elsewhere in the statipn’s pro¬ 
posed coverage area or affecting that entire arjea (e.g., 
Yolo County with respect to educational and agricultural 
contacts; schools throughout the area; 19 

- 1 - 

that he believed the letters were incorrectly addressd, that they were actually 
intended for another station which had a Spanish advertising program that 
asked listeners to send in money; and that he forwarded the letters received 
by KCRA to that station. 

is We have noted, as requested by Broadcasters, the fact that KCRA dis¬ 
charged two program managers in 1952; we do not believe anyj significant 
or adverse conclusion can be drawn therefrom. 

1® Sacramento Broadcasters challenges the finding in par. 31 th|at the ma¬ 
jority of schools in the area were contacted by KCRA, asserting that this 
testimony of Kelly (Tr. 082) must be read in the light of the specific testi¬ 
mony of Smiley as to the schools actually contacted. But Kelly did make 
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the Northern California Area Home Economics Associ¬ 
ation; Mconsignor Kirby, as to 25 counties in Northern 
California, etc .); and this is further borne out by that 
station’s proposed programs (par. 58). The record also 
shows that the contacts made were not just of a general 
nature, as claimed by Broadcasters, but were specific and 
dealt with particular programs (e.g., Tr. 1110-1111, 682, 
1295-1296, deposition of Rev. Smith); and finally the rec¬ 
ord shows that contacts were made in advance of pre¬ 
paring the program schedule and as an aid in preparing 
that schedule (Tr. 1107). There is nothing to indicate that 
the proposals of KCRA are any less likely of effectuation 
than those of Broadcasters on the basis of the preparation 
made, or that any decisional difference exists between the 
two applicants. See The Radio Station KFFI Company, 
PCC 55-669, pars. 7-8, conclusions. Similarly, no show¬ 
ing was made that Broadcasters’ efforts in this field, as 
compared with those of KCRA, would result in any better 
service to the area involved. 20 

16. Broadcasters again asserts that it merits a prefer¬ 
ence in the field of program policies. We recognize that 
the KCRA television policies have never been reduced to 


the statement in question, and as to the testimony of Smiley, the latter 
specifically stated that in order to keep the “record light” (Tr. 1109), he 
was not giving all the contacts made in the educational field (indeed, he later 
referred to a contact outside Sacramento County, Mrs. Noel—Tr. 1112). 
Under these circumstances—particularly, the failure of Broadcasters to cross- 
examine or challenge the testimony in question, it cannot be found that the 
challenged statement has been undermined by the argument here made by 
Broadcasters. 

-*0 Broadcasters also challenges the statement in par. 31 that “Kelly, the 
Hansen brothers, and Smiley made many contacts . . . it argues that the 
record does not show that Kenneth Hansen made such contacts, and does not 
disclose the extent, if at all, that Kelly participated in making community 
contacts. There is no question that Smiley made many contacts and that 
Vernon and Gerald Hansen made several. Broadcasters is correct that the 
record does not show any contacts by Kenneth Hansen, and is not dear 
(see Tr. 1299) as to Kelly’s participation in tliis respect. It does not, of 
course, make any difference decisionally whether the latter two did or did not 
participate in the contacts made. 
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writing, and that no formal vote has ever been takeii with 
respect to them; that while they were to a considerable 
extent evolved from the AM operation, they do cbntain 
material differences; and that concededly the Hansens 
(who have participated in programming matters ojnly in 
a broad or general way) were, with the exception of 
Gerald Hansen, not too familiar with those policiesj But 

5220 

I 

I 

the crucial consideration is that the policies" 1 were fully 
established by the testimony, under oath, of Kelljy, the 
dominant stockholder who will also be the general; man¬ 
ager of the proposed TV station; and that nowhere in 
the record is there any indication that the other jstock¬ 
holders were in disagreement with those policies or iwould 
not strive to carry them out. The record shows tli^ con¬ 
trary as to each of the Hansens (Tr. 754, 1257, |1334). 
That being so, and in view of our further conclusion in 
paragraph 54 as to the overall merit of the policies of 
both applicants, neither is entitled to a preference i|n this 
field. 22 

i 

21 Broadcasters argues that the policies, as enumerated by Kelly, are vague 
and cites two examples of such vagueness—the policy as to the mjaximum 
amount of time to be devoted to commercial programming and that on 
sustaining as against commercial religious programming. But, as t° both, 
KCRA-TV’s policies arc clearly delineated. Kelly’s testimony at Tr. 955-957 
leaves no doubt that KCRA’s policy will be to avoid over-commercialization, 
and that, although the witness did not like the use of percentage figures, he 
flatly stated that “we will not exceed 80%.“ (Tr. 957) Similarly, as to 
the question of commercial religious programs, Kelly asserted that the policy 
of making “time available on a free basis to the three major religious faiths 
will not be changed as long as I have anything to do with this operation“ (Tr. 
720), and that in addition , the station might at some future time accejpt com¬ 
mercial religious programming, if found to be desirable (Tr. 720-722).; Under 
these circumstances, it is apparent that the Broadcasters’ point hejre is a 
strained one without any factual foundation. 

22 Broadcasters here again asserts that KC.RA has not adhered to its stated 
policies. These arguments are appropriately considered under the section, 
Implementation of Stated Policies. We note here that Broadcasters!’ state¬ 
ment that the record does not reveal a single instance in which Station KXOA 
departed from its stated policy is obviously incorrect in view of the findings 
set out in paragraph 23 of our decision. 
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17. Broadcasters’ eighth assignment of error is that 
our decision does not correctly apply the criteria of in¬ 
tegration of ownership and management and radio back¬ 
ground. As to the first criterion, Broadcasters’ argument 
appears to be that this factor should be ignored in the 
face of past broadcast records. Our discussion in the 
recent case, The Radio Station KFH Company, FOC 55- 
669, par. 11, conclusions, is applicable here and we ad¬ 
here to the principles there set out. As to the factor of 
radio background, we are here concerned with the com¬ 
petence or knowledge which the principals of an appli¬ 
cant may have acquired in broadcasting operation and 
which may be of aid to it in carrving on the television 
endeavor. The record establishes that the leading figures 
of both applicants have this experience acquired from 
long years of radio operation, and that no preference is 
therefore in order. The arguments made by Broadcasters 
as to extent of broadcasting 

5221 

experience, compliance with policy, improper delegation 
of licensee responsibility, recruitment and handling of 
personnel, and TV preparation and training, have been 
considered by us in various parts of our decision: We 
adhere to our conclusion that thev do not constitute the 
basis for an adverse finding as to KORA and, specifically 
as to this area of discussion, do not at all undermine the 
finding as to Kelly’s competence derived from his AM 
operation and of assistance in the TV undertaking. In 
short the differences between Kellv’s and Deliar’s ex- 
perience are not found to be decisionally significant. 

18. In view of the foregoing discussion, it is apparent 
that our decision to award the contested permit to KCRA 
must be adhered to. The sole significant difference be¬ 
tween these two evenly matched applicants is still seen 
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to lie in the important area of past broadcast record and 
specifically, in the record of promise as against perform¬ 
ance, 

i 

19. Accordingly, It Is Ordered, This 20th day 6f July, 
1955, that the petition for rehearing of Sacramento 
Broadcasters, Inc. Is Denied. 

Federal Communications Commission 

i 

Mary Jane Morris j 
Mary Jane Morris: 
Secretary 

[Seal] 

Released: July 25, 1955 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,854 


SACRAMENTO BROADCASTERS, INC., Appellant, 

v 

FEDERAL COMMUNICATIONS COMMISSION, Appellee, 
KCRA, INC., Intervenor. 


APPEAL FROM A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


ANSWER OF APPELLEE TO PETITION FOR REHEARING 
On June 29, 1956, appellant, Sacramento Broadcasters, Inc. 
(Broadcasters) petitioned this Court to reconsider its decision 
of June 14, 1956 in the above-entitled case, and to order a 
"rehear ing", In support of its petition, appellant relies 
upon two grounds. We submit that these grounds, which are 
discussed separately below, have no merit. 

I. 

Appellant's first and main argument is that the majority 
of the Court erred in its holding that the Commission could 

U 

properly rely upon the Johnston case in awarding KCRA, Inc. 
(KCRA) the decisive preference on the applicants' records of 
promise against performance. Appellant points to the Court's 

_1/ Johnston Broadcasting Co . v. Federal Communications Com¬ 
mission . 85 U.So App. D c C. 40, 175 F. 2d 351. 

( 

4 

4 


statement that resort cannot be fairly made to Johnston if the 
Commission ”pick/_s/ out as the basis for decision some phase 
of evidence which aiparty had no reason to think was important 
or was to be considered by the Commission on any issue, or 
/Tf7 a party be lulled into security respecting a subject which 
the Commission unexpectedly makes decisive, or be otherwise 
surprised ...” (Slip Op. 6). It then argues that the instant 
case falls within the above test of unfairness. 

This same contention was previously made by appellant in 
its opening brief (pp. 23-26), reply brief(pp. 4-9), and oral 
argument on the appeal. The contention was rejected in language 
which showed that the Court thoroughly understood the issue 
(Slip Op. 4-7). Since the matter has been fully briefed and 
argued before (see Appellee^s Br. 19-26; Intervenor's Br. 16-18), 
we can only answer appellant v s reiteration of its previous 
argument by restating briefly our own previous comments on the 
points here raised again. 

First, the Commission did not "pick out as the basis 
for decision some phase of the evidence which a party had no 
reason to think was important or was to be considered by the 
Commission on any issue”. The evidence the Commission here 
looked to was promise against performance figures, i.e„, an 
analysis of the extent to which a licensee in operating its 
station conforms to the programming promises made at the time 
its license is secured or renewed. As appellant itself has 


recognized (Appellant’s Br. 18-19), the necessity for such a 
consideration and procedure for obtaining these figures was 
established, with a good deal of fanfare, in 1946. Report on 
Public Service Responsibility of Broadcast Licensees (1946) . 
Appellant thus knew at the outset of the hearing that these 
promise against performance figures were of great importance 

to the Commission on the issue of reliability or likelihood 

2 / 

of effectuation of proposals. 

Second, it is difficult to perceive how appellant can 

claim surprise when the Examiner himself made clear the 

relevance of promise against performance data early in the hear- 

3/ 

ing during the testimony of the principal KCRA witness. I- any 


2:/ Appellant has never* argued that it failed to adduce adverse 
evidence on KCRA’s past record of promise against performance 
because it deemed such evidence of no relevance to the com¬ 
parative determination. Its explanation for its failure to 
attack that record has been a twofold one. Before the Com¬ 
mission, it pointed to a prehearing stipulation between the 
parties allegedly preventing such attack. When this ’''explana¬ 
tion"' was demolished by the Commission in its Memorandum Opinion 
and Order denying appellant’s petition for rehearing (R. 5211; 
Slip Op. 7), appellant shifted to a new ground before this 
Court; That it did not feel there was, and therefore did not 
seek, a preference over KCRA in this area of comparison, and 
for this reason, left unchallenged KCRA’s record. The emptiness 
of this "explanation" has been fully demonstrated, we believe, 
in our brief Opp. 20-23). We stress that the pertinency of the 
. c \n s ton doctrine to the instant situation is further estab¬ 
lished by the shifting explanations of appellant in its effort 
to avoid the doctrine’s application. 

3/ The Examiner, in allowing questions addressed to this 
witness over the objection of counsel for appellant as to 
promise against performance data, stated (R. 1044); "... these 
are representations that were made to the Commission by the 
applicant and as such I believe they are admissible in evi¬ 
dence"'. And^ again, at R._1047, he stated; "I presume, Mr. 
Valicenti /Bureau counsel./, that this is a foundation which 
you are now laying, a foundation for measuring promises made 
by the applicant against subsequent performance, is that correct, 
as demonstrated by his renewal application”? 



event, appellant was aware of the fact that Bureau counsel had 
raised questions as to its promise and performance record, and 
still did not attempt to bring KCRA’s record on this matter 
into question. Appellant explanation that it was then 
’"impos sible" (App. Pet. 5) for it to have gone into KCRA's 
record since the latter had already put on its case, is 
wholly without merit. The hearing was still going on, and the 
KCRA principal witness could readily be recalled to give 
testimony on a vital aspect of the public interest determina¬ 
tion, As this Court stated, ’"there had been opportunity for 
Broadcasters to defend and to attack on this ground, with 

4/ 

knowledge that its own record had been probed” (Slip Op, 6). 

Appellant's final argument on this point is directed to 
Bureau counsel's actions. It was the latter who, in keeping 
with his duty to insure that all facts pertinent to the public 


4/ Some further brief comments should be made on appellant's 
argument on pp, 3-4 of its petition. First, appellant claims 
that because counsel for KCRA did not attack its record of 
promise against performance, it was ’’surprised*' when the 
Commission made findings on that issue: Appellant's argument 
completely ignores the extensive probing of its record by the 
Broadcast Bureau, which makes impossible any claim of surprise. 

Appellant also states that it was "surprised” in view of 
the fact that Bureau counsel never discussed the evidence in 
question in proposed findings, exceptions, or in oral argument 
before the Commission. These post-hearing actions of Bureau 
counsel have no bearing on the question whether appellant knew 
during the hearing, from statements of the Examiner or cross- 
examination of the witnesses, that promise against performance 
was in issue. As indicated in our brief (footnote 15, pp. 
23-24), the Bureau's pleadings in this case were directed to 
other considerations and did not purport to list what factors 
were deemed to be significant. 
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interest determination are placed in the record, introduced the 
adverse promise against performance record of appellant,, just 
as he introduced adverse information, for example, as to KCRA’s 
record with respect to spot announcements (R. 1051-1058). But 
Bureau counsel, who had examined KCRA’s past applications and 
had asked questions based on them (R, 1042-1042A, 1045, 1050), 
introduced no similarly adverse promise against performance data 
as to KCRA. The only reasonable assumption is that no such ad¬ 
verse data existed. Bureau counsel was not, of course, required 
to lengthen the record by establishing that KCRA, in year after 
year of its operation, had done nothing reflecting adversely 
on it. His job was to pinpoint the area or instances of ad¬ 
verse action on the part of both applicants. 

Appellant, in its effort to explain this damning fact, has 
accused Bureau counsel of not playing "a fair and impartial role 
in the contest between the adversaries" (App. Pet. 6). We 
strongly protest the making of such an accusation of partiality 
against Bureau counsel. Not a single fact is advanced in sup¬ 
port of this bare assertion, while Bureau counsel's action at 

the hearing demonstrate that he was fv.irly and fully discharging 
5/ 

his role. 

_5/ The minority opinion of Judge Bazelon appears to be based 
on the belief that Bureau counsel, in cross-examining as to 
appellant’s pre-1952 record of promise against performance, 
violated a prehearing stipulation. But the stipulation was 
directed to the applicants’ affirmative program showings and 
was never meant to bar examination as to past direlections 
(R. 5211). We point out that appellant itself has recognized this, 
both by his actions at the hearing (see R„ 5211) and by his com¬ 
plete abandonment of any reliance upon the stipulation upon appeal. 
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We submit that the Court correctly concluded that, in 
these circumstances, the Commission had properly relied on 
Johnston ’’solely for the assumption that other facts which 
might have made a difference did not exist" (^lip Op. 6), 

II 

In its petition, appellant has again attacked the validity 
of the Commission’s judgment that no preference could be 
awarded either applicant on basis of their staffing proposals. 

In reiterating its claim that it merited a preference because 
it has identified five of its "top-level program" members of 
its staff as against two such members by KCRA, appellant has 
simply referred to its brief (pp. 27-33) and made no new 
arguments. The matter has thus been fully briefed by the parties 
(Appellee’s Br. 26-31; Intervenor’s Br. 18-23; Appellant’s reply 
brief 9-14), and was ruled upon by the Court (Slip Op. 3-4). 

We submit that the essential Commission policy judgment here 
involved is reasonable, that appellant itself has recognized 
this (R. 5141), and that the Court’s ruling upholding the 
Commission is in accord with the recent decision in Tampa Times 

Company v. Federal Communications Commission . _ U.S. App. D„C. 

_, 230 F. 2d 224. No reason is presented for reversal of 

this established Commission policy. 

CONCLUSION 

For the foregoing reasons, the petition for rehearing 
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should be denied. 


Respectfully submitted. 


WARREN E. BAKER, 
General Counsel 


July 9, 1956 


RICHARD A. SOLOMON, 

Assistant General Counsel 


HENRY GELLER, 
Counsel 


Federal Communications 
Commis sion 


PETITION FOR REHEARING 


t 


» 


Uniteb States: Court of appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 




* 


No. 12,854 


c 




J 


*■ 



!► 


4 • 


<* > 


SACRAMENTO BROADCASTERS, INC., 


<r-' 


/ 




'-— - -.V 

Appellant 


v. 


FEDERAL COMMUNICATIONS COMMISSION, 

Appellee 


KCRA, INC., 


Intervenor 


APPEAL FROM A DECISION AND ORDER OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


i; 

JACK P. BLUME 

f ' > 

1001 Connecticut Avenue N.W. 
Washington 6, D.C. 

Attorney for Appellant 

r‘ r 

FLY, SHUEBRUK, BLUME 
AND GAGUTNE 

f 1001 Connecticut Avenue N.W. 

v Washington 6, D.C. 

^ Of Counsel 


Robert I. Thiel, Printer 
Washington, D. C. 
EX 3-0625 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 12,854 


SACRAMENTO BROADCASTERS, INC., 


v. 


Appellant 


FEDERAL COMMUNICATIONS COMMISSION, 

Appellee 


KCRA, INC., 

Intervenor 


APPEAL FROM A DECISION AND ORDER OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


PETITION FOR REHEARING 

Sacramento Broadcasters, Inc., Appellant in the above entitled 
case, respectfully petitions the Court, pursuant to Rule 26, to reconsider 
its decision herein, filed June 14, 1956, and respectfully requests that 
a rehearing herein be ordered. As grounds therefor, Appellant states 
as follows: 


I. Preliminary Statement 

Sacramento Broadcasters, Inc. appealed to this Court under Section 
402(b) of the Communications Act and Section 10 of the Administrative 
Procedure Act, from a Decision and from an Order of the Federal Com¬ 
munications Commission granting the application of Intervenor, KCRA, 
Inc., and denying that of Appellant, for a new television station on Chan¬ 
nel 3 in Sacramento, California. The decision on said appeal, which was 
filed on June 14, 1956, was by a divided Court, Judges Fahy and Danaher 
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voting for affirmance of the Commission’s actions and Judge Bazelon filing 
a separate dissenting opinion. 

The majority decision quickly disposed of several of Appellant’s con¬ 
tentions in one paragraph of its decision (Slip Op. 3). It proceeded then 
to the one question upon which its decision turned, namely, ’’whether the 
Commission erred in awarding KCRA the decisive preference upon the 
basis of a ’spotty’ record of promise against performance on the part of 
Broadcasters and the absence of any evidence of defects in KCRA’s past 
broadcast record” (Slip Op. 4). The majority recognized that the prob¬ 
lem posed ”is a difficult one for the reviewing Court” (Slip Op. 5), and 
held that the propriety of the Commission’s reliance upon the Johnston 
case 1 was to be reviewed by the Court in light of the particular facts in 
the case, to assure that unfairness had not resulted. Characterizing the 
instant case as "a trying one”, the majority held that, in this instance, 
there had not been an abuse of discretion by the Commission, despite the 
fact that ”it would have been more satisfactory if the material had been 
recanvassed more fully by the Commission” (Slip Op. 7). 

Judge Bazelon, in his dissenting opinion, felt that under the circum¬ 
stances here presented, the Commission had abused its discretion in deny¬ 
ing the request of Broadcasters in its Petition for Rehearing, for a remand 
of the case for further hearing so that it would have evidence before it on 
KCRA's record on promise against performance. 

II. The Finding That The Commission’s Procedure 
Was Not Unfair, Is Erroneous _ 

The majority and dissenting opinions agree that the Commission’s 
reliance on the Johnston case doctrine can be sustained only if it was not 
unfair in the particular context of this case. However, the opinions dis¬ 
agree on whether such unfairness was here present. It is respectfully 


1 Johnston Broadcasting Co. v. Federal Communications Commission , 85 U.S. App. D.C. 40, 175 
F (2d) 351 (1949). 
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submitted that the majority’s conclusion that no unfairness was here 
present is erroneous, for the following reasons: 

1. The majority states that: 

”... should the Commission when it considers a rec¬ 
ord pick out as the basis for decision some phase of the 
evidence which a party had no reason to think was im¬ 
portant or was to be considered by the Commission on 
any issue, or should a party be lulled into security re¬ 
specting a subject which the Commission unexpectedly 
makes decisive, or be otherwise surprised, resort could 
not be successfully had to Johnston" (Slip Op. 6). 

This, then, is the Court’s test of unfairness. It would be difficult, indeed, 
to find a better illustration than the instant case, of meeting this test, 
s ince: 

(a) The Commission alone picked out of the lengthy record 
this half-forgotten bit of evidence concerning promise against per¬ 
formance. 

(b) That no party had reason to think , during the trial of the 
case, that the evidence relative to promise against performance was 
important, is apparent from the failure of either applicant to offer 
affirmative evidence on the subject, or to cross-examine its com¬ 
petitor with respect thereto. In fact, counsel for both applicants 
specifically expressed on the record their agreement that a station’s 
program service could be better weighed qualitatively than by this 
type of quantitative analysis (R. 2946). The Examiner, agreeing 
that there was ”a good deal of merit” in this position, stated: 

"However, a brief analysis of the quantitative material 
with respect to programming may key you into the neces¬ 
sity for going into a qualitative analysis” (R. 2951). 

It is evident, therefore, that during the trial of the case, both par¬ 
ties and the Examiner believed that the evidence in question was not 
important in and of itself, although it might furnish a clue to the 
necessity for further examination into the quality of the program¬ 
ming of the respective applicants' stations. Since the record already 
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contained considerable evidence concerning the quality of KCRA T s 
programming, its purely statistical record (promise against per¬ 
formance) was not viewed as important. Even Commission counsel, 
who initiated this inquiry, apparently did not think the evidence 
sufficiently important to even discuss it in proposed findings, ex¬ 
ceptions, or in oral argument before the Commission. 

(c) Appellant surely had no reason to think that the Commis¬ 
sion would even consider granting a preference to KCRA in this 
area, in view of the fact that KCRA had expressly disclaimed any 
preference in the whole area of past broadcast records, both before 
the Examiner (R. 5585) and in oral argument before the Commission 
(R. 5047-8). 

(d) The failure of the Examiner to make any findings on prom¬ 
ise against performance in his Initial Decision, and the failure of 
both KCRA and of Commission counsel to either except to this omis¬ 
sion from the Initial Decision or to address themselves to the point 
in oral argument, necessarily lulled Appellant into security with 
respect to the subject. 

(e) Findings by the Commission in the final Decision on a 
matter not raised or discussed by any party in exceptions, briefs, 
or in oral argument, necessarily resulted in surprise . In fact, 
the parties learned for the first time that this evidence was signifi¬ 
cant in the Commission’s final Decision. 

Under the majority’s own language, therefore, reliance upon John ¬ 
ston clearly would appear to be barred, as patently unfair. 

2. The decisive fact upon which the majority concluded that there 
was no unfairness in the Commission’s procedure, is to be found in its 
statement: 

’’There had been opportunity for Broadcasters to defend 
and to attack [KCRA’s record] on this ground, with knowl¬ 
edge that its own record had been probed ” (Underscoring 
supplied) (Slip Op. 6). 
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It is apparent from this statement that the majority was not aware of the 
chronology of the case before the Commission. 

Actually, KCRA put in its case first, and it was not until the very 
end of the long hearing herein that Broadcasters’ record on promise 
against performance was probed by Commission counsel. In fact, the 
subject of Broadcasters’ record in this field did not arise until many 
days after KCRA’s witnesses had been excused from the stand. 2 Accord¬ 
ingly, it would have been impossible for Broadcasters to have gone into 
this subject at that time, even if it could have anticipated that this matter 
would become not only relevant and material, but decisive in the ultimate 
disposition of the case. In any event, it is not correct, as the majority 
indicates, that after learning that its own record had been probed, Broad¬ 
casters had an opportunity to attack KCRA’s record. Broadcasters would 
have had such an opportunity only if the Commission had granted its re¬ 
quest for a further hearing and had required the production of KCRA’s 
witnesses for purposes of cross-examination at such further hearing. 

This timing is a major element of the unfairness of which Appellant 
complains. Not only did Commission personnel introduce the subject of 
Broadcasters’ record of promise against performance long after KCRA’s 
witnesses had been excused and were not available for examination thereon, 
but the Commission refused to rectify this discrimination by not granting 
Broadcasters’ request for an opportunity to complete the record at a fur¬ 
ther hearing. 

3. The Johnston case establishes the adversary nature of compara¬ 
tive licensing proceedings and puts applicants on notice of the necessity for 
defending themselves against attacks from competitors. But Johnston does 
not cast Commission personnel in the role of one of the adversaries; it 

o 

The KCRA witnesses were excused on various times between March 5 and March 12, 1953 (R. 1277, 

1379, 1464, 1671, 1744, 1955). The evidence concerning Broadcasters’ record on promise against per¬ 
formance was not received until March 25, 1953 (R. 2952), or some 13 days after the last KCRA witness 
familiar with the past operation of that station, had been excused from the stand. 


does not make him an ally of one competitor and an opponent of the other. 

On the contrary, Commission personnel, who do not have "substantial 
interests at stake", should be expected to play a fair and impartial role 
in the contest between the adversaries. Where there is a failure to do 
so, then there is unfairness in the Commission’s procedures. Here the 
majority appears not to have considered the role of Commission person¬ 
nel in its evaluation of the fairness or lack of fairness in the Commis¬ 
sion’s procedures. 

In the instant case, neither applicant claimed a preference on prom¬ 
ise against performance, neither introduced any affirmative evidence on 
this subject, neither cross-examined or otherwise attacked the other there¬ 
on. It was Commission personnel alone who introduced this subject into 
the record. Elemental fairness would have required equality of treatment 
of the two applicants before the Commission. But, as pointed out in the 
dissenting opinion, "counsel for the Broadcast Bureau allowed KCRA to 
come and go unscathed, but then cross-examined Broadcasters as to its 
pre-1952 record” (Slip Op. 7). Even the majority concedes that KCRA’s 
record was explored by Commission counsel "to a lesser degree" (Slip 
Op. 6). From the face of the Court’s decision, therefore, it is obvious 
that there was inequality of treatment of the applicants. 

If Commission personnel had made as exhaustive an examination of 
KCRA’s record in this area as it did in the case of Broadcasters, con¬ 
ceivably the Commission could have reached a different result herein. It 
is submitted that the fact that the Commission, through its personnel, de¬ 
veloped a one-sided record herein, is a factor to be considered by the 
Court in evaluating the fairness or lack of fairness of the Commission’s 
procedures. This the majority did not do. On the contrary, it assumed 
that the burden of proof with regard to KCRA’s record was solely upon 
Broadcasters, despite the fact that this applicant neither claimed a 
preference in the area, nor sought to introduce any evidence thereon. 



7 


In light of all of the foregoing, it is respectfully submitted that the 
Commissions reliance upon the Johnston case was unfair and that the 
Court should set aside the Decision and the Order under review and re¬ 
mand the case to the Commission for further hearings and reconsidera¬ 
tion. 


III. The Decision Does Not Dispose Of Appellant’s 
Contention That The Commission Exceeded Its 
Lawful Authority In Eliminating Staffing From 
The Area Of Comparative Consideration 


In its decision the majority states: 

’’Care must be exercised to avoid making such important 
decisions as here faced by the Commission upon the basis 
of assumptions rather than upon the evidence. The stat¬ 
ute itself creates no factual presumption by any of its 
provisions. The evidence on the basis of which an award 
is made in the public interest to one and not to the other 
of competing applicants should be developed upon the rec¬ 
ord ...” (Slip Op. 5). 

This is precisely the point made by Appellant in Point II of its brief, 
which point was not disposed of in the Decision. There it was argued that 
the Commission’s finding that KCRA would be able to employ not only an 
adequate staff, but a competent one, was based wholly upon assumptions 
rather than upon evidence (App. Br. 27-33). In fact, the record does not 
contain a scintilla of evidence to show the availability to KCRA of a com¬ 
petent program director, news director, farm director, or any of the other 
program personnel proposed by it. The Commission’s finding to the con¬ 
trary is based solely upon the very type of assumption which was barred 
by the majority in the above quoted language. In fact, what evidence there 
is in the record concerning KCRA’s aptitude in personnel recruitment is 
directly contrary to the Commission’s assumption. Thus, not only has 
the Commission covered up a deficiency in proof by means of an assump¬ 
tion, but has done so in the face of adverse evidence. 
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In its recent decision in the WJR case, 3 this Court said: 

’’These comparative contests must turn upon concrete 
proposals tested through the hearing process, not upon 
facile and untested afterthoughts” (Slip Op. 13). 

Here, KCRA made no concrete proposal concerning its proposed program 
staff, while Broadcasters did. The latter’s proposal could be tested through 
the hearing process, while KCRA’s could not. Nevertheless, the Commis¬ 
sion was satisfied in this case, as apparently it was in the WJR case, that 
a post-hearing resolution - an afterthought - was sufficient. It found, 
despite the absence of evidence thereon, that ’’each applicant will be able 
to employ competent personnel" (R. 5105, P.. 73). 

In this case the Commission’s reliance wholly upon an assumption, 
rather than evidence in the hearing, has! resulted in the virtual elimination 
of the issue of staffing from the arena of comparative consideration and 
has prevented Appellant from obtaining a comparative preference which 
might well have been sufficient, in a close case such as this, to outweigh 
the single, admittedly slight preference accorded KCRA in the area of 
promise against performance. 

It is respectfully submitted that the Court has only to reconsider the 
arguments advanced by Appellant in Point II of its brief in light of the above 
quoted language from the decision herein, in order to conclude that the 
Commission did commit reversible error. 


3 W. S\ Butterfield Theatres, Inc. v. F.C.C., et al. (Case Nos. 12527, 12666, 12752, 12528, 126 67. 
and 12753), filed May 24. 1956. 


WHEREFORE, it is respectfully prayed (1) that this Honorable 
Court reconsider its decision herein, filed June 14, 1956, and (2) that 
the Court grant such other and further relief as it deems just and equit¬ 
able. 


Respectfully submitted, 

SACRAMENTO BROADCASTERS, INC. 
Jack P. Blume 

1001 Connecticut Avenue, N.W. 
Washington 6, D. C. 

Attorney for Appellant 


CERTIFICATE OF GOOD FAITH 
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June 29, 1956. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 12,854 


SACRAMENTO BROADCASTERS, INC., 

Appellant 


v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee 


KCRA, INC., 


Intervenor 


APPEAL FROM A DECISION AND ORDER OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


ANSWER TO PETITION FOR REHEARING 

KCRA, Inc., Intervenor in the above-entitled case, pursuant 
to Rule 26, respectfully submits herewith its Answer to a Petition for 
Rehearing filed by Sacramento Broadcasters, Inc. on June 29, 1956. 

I. 

The Petition for Rehearing presents no proposition or question 


not fully considered by the Court in reaching its decision after the first 
hearing, nor does it present any matter requiring a change of opinion 
by the Court. The Petition should, therefore, be denied. 
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II. 

The Commission's procedure in considering the record in this 
case was manifestly fair and proper and the Court's finding that such 
procedure was in accord with the requirements of the Johnston ~ case 
is clearly correct. 

Appellant contends that the Court erred in finding that the Com¬ 
mission's procedure was fair. In an effort to support its contention, 
Appellant lifts from the Court's opinion a statement describing the 
circumstances under which it would be improper to resort to the principle 
of the Johnston case and then erroneously alleges that all these 
circumstances are applicable to the instant case. 

Appellant asserts that the Commission "picked out" of the lengthy 
record a "half-forgotten bit of evidence concerning promise against 
performance". This statement deliberately ignores the Commission's 

established policy in comparative proceedings. Since the publication of 

2 / 

the Commission's so-called "Blue Book 1 ' — in 1946, the Commission has 
consistently considered the factor of "promise against performance" as 
one of the most critical or determinative factors in resolving the 
important question of likelihood of effectuation of promises in comparative 
proceedings. This policy has been sustained by this Court in the recent 
case of Pinellas Broadcasting Company v. FCC , 230 F(2d) 204 (1956). 
Since this factor has been regularly used by the Commission in the past 
to determine which applicant should be preferred in a comparative 
proceeding, it is not logical nor reasonable for Appellant to characterize 
evidence as to promise against performance as "this half-forgotten bit 

1/ Johnston Broadcasting Co. v. Federal Communications Commission, 

65 U.“ S. App. D. C. 40, 175 F(2d) 351 (1$49) 

2/ Report on Public Service Responsibility of Broadcast Licensees (1946) 
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of evidence". Furthermore, Appellant attacked this ground of decision 
in its Petition for Reconsideration before the Commission and as pointed 
out by this Court in its decision affirming the Commission, "this was the 
basis of the Commission's Initial Decision and was adhered to when the 
Commission again analyzed the situation in its Memorandum Opinion 
accompanying its Order denying the Petition for Reconsideration". 

(Slip. Op. 4) Appellant had its opportunity to make its contentions with 
respect to this factor both before the Commission and this Court and they 
were rejected by both. 

Appellant also alleges that no party had reason to think that the 
factor of "promise against performance" was important since neither 
applicant had advanced this factor as a point of preference. As Appellant 
well knew and demonstrated by its actions at the hearing, there were no 
claims of preference at the outset of the hearing, the parties rather being 
under an obligation to establish all strong points in their own and all 
weaknesses in their rival's case. Appellant cross-examined KCRA's 
witness on the subject of "promise against performance" as shown in the 
latter's renewal and other applications. (R. 812-838) Subsequent to 
Appellant's cross-examination, counsel for the Broadcast Bureau cross- 
examined both applicants extensively on the subject of "promise against 
performance" as shown in renewal applications. (R. 1046-1051, 2376- 
2460) In view of the extensive cross-examination by the parties to the 
proceeding, no party had any reason to t hink that the Commission would 
ignore this important factor in arriving at its final decision. This is 
particularly true since the Commission had used this factor (promise 
against performance) as a basis for preference in other comparative 
proceedings. 
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Appellant's allegation that because of the chronology of the case 
it did not have opportunity to defend and to attack (KCRA's record) on the 
promise against performance ground is without foundation in the record. 
As pointed out above, counsel for Broadcasters inspected the KCRA 
applications and was the first one to cross-examine extensively on 
KCRA's past record -- but significantly did not introduce any adverse 
promise against performance data. Appellant is in error when it alleges 
that it was Commission personnel alone who introduced the subject of 
promise against performance into the record. There is no evidence 
whatever in this record indicating that Commission counsel treated one 
applicant differently from the other. After Appellant's cross-examination 
of KCRA, counsel for Broadcast Bureau pursued the subject further 
and cross-examined both applicants extensively on the subject of 
promise against performance. This Court was correct when it found 
that "there had been opportunity for Broadcasters to defend and attack 
on this ground". 

Ill . 

Appellant erroneously alleges that the decision of this Court 
does not dispose of Appellant's contention that the Commission exceeded 
its lawful authority in eliminating staffing from the area of comparative 
consideration. The Court disposedof this argument on Page 3 of Slip 
Opinion. 

Appellant's contention that the Commission's finding that KCRA 
would be able to employ not only an adequate staff but a competent one, 
was based upon assumption rather than evidence, is contrary to the 
Commission's decision and the record upon which it is based. The 
Commission gave comparative consideration to the staffing of the 
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Appellant and Intervenor. It made detailed findings of fact with respect 
to the staffing proposals of both applicants. (R. 5088) 

Appellant's claim for preference stems from the fact that it has 
identified more members of its proposed staff than KCRA. Both 
applicants spread on the record the qualifications of the same number and 
type of employees. KCRA introduced in evidence the qualifications of its 
President and General Manager, Ewing C. Kelly; Station Manager, 

Howard Smiley; and Chief Engineer, Herbert Hartman. Appellant placed 
in evidence the qualifications of its President, Lincoln Dellar; its 
General Manager, Robert Dumm, and its Technical Director, Ewald 
Berger. The qualifications of the otl er employees identified by 
Appellant were not placed in the record. 

Upon this record the Commis ion properly and rationally concluded 
that both applicants would be able to employ competent personnel to carry 
out their program proposals. The Commission further concluded that it 
did not require applicants, to avoid being at a comparative disadvantage, 
to engage staff personnel long ahead of operations and on the conjectural 
basis that they will win the permit in contest. This policy has been 
sustained by the Court in the recent case of Tampa Times Co. v. Federal 
Communications Commission, 204 F(2d) 224 (1956). 

WHEREFORE, It is respectfully prayed that this Honorable Court 
overrule and deny Appellant's Petition for Rehearing. 

* Respectfully submitted, 

KCRA, INC. 



Attorney for Intervenor 
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STATEMENT OF QUESTIONS PRESENTED 
The issues presented by this appeal were agreed by all 
the parties at a prehearing conference ordered by this Court 
The issues, as stipulated and approved by this Court's order 
of October 20, 1955, are as follows: 

1. Whether the Commission's findings and con¬ 
clusions with respect to the financial qualifications 
of KCRA, Inc. are erroneous. 

2. Whether the Commission erred in its com¬ 
parison (or lack of comparison) of the applicants 
with respect to broadcasting experience, integra¬ 
tion of ownership and management, staff proposals, 
past operational records, program preparation and 
policies, and likelihood of effectuation of pro¬ 
posals. 

3. Whether the Commission, in its Decision 
and its Order denying appellant's Petition for 
Rehearing, erred insofar as it: 

(a) may have failed to rule upon, to 
consider, and to correctly state and eval¬ 
uate material contentions advanced by 
appellant; 

(b) failed to order a further hearing 
under the circumstances of this case for 
the introduction of evidence with respect 
to KCRA's record of promise versus perform¬ 
ance ; 

(c) may have failed to grant appellant's 
request in its Petition for Rehearing for 

a complete reappraisal of the comparative 
merits of the two applications: 

(d) may have failed to make adequate 
rulings upon each of the exceptions and 
contentions presented by appellant.* 

•Questions 1 and portions of 2 (as to integration of ownersh 
and management, program preparation and policies) and 3 ((c) 
and (d)), were not briefed by appellant and accordingly must 
be deemed to be no longer relied upon. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,854 


SACRAMENTO BROADCASTERS, INC., Appellant 

v. 

FEDERAL COMMUNICATIONS COMMISSION, Appellee 
KCRA, INC., Intervenor 


APPEAL FROM A DECISION AND ORDER OF THE FEDERAL 
COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 
Appellant's statement of the case is argumentative and 
to some extent, misleading. It is believed necessary, there¬ 
fore, to present this statement. 

This is an appeal by Sacramento Broadcasters, Inc. 
(Broadcasters) from a decision of the Federal Communications 
Commission adopted April 13, 1955, and released April 15, 1955 
(R. 5062-5110), and from a Memorandum Opinion and Order, 
adopted July 20, 1955 and released July 25, 1955 (R. 5208-5221), 
denying Broadcasters' petition for rehearing. The Commission's 
decision granted the application of KCRA, Inc. (KCRA) for a 

construction permit for a new television broadcast station to 

• / % 

operate on Channel 3 in Sacramento, California, and denied 
appellant's mutually exclusive application for the same channel. 
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The relevant facts are as follows: 

KCRA, which is the licensee of stations KCRA-AM and 

" •# 

M 

KCRA-FM, Sacramento, is 50% owned by Ewing C. Kelly, its 
president and proposed gene-ral manager, and 50% owned by 
the three Hansen brothers; all are local residents of 
Sacramento and have operated station KCRA since 1945 
(R. 5065-66). Broadcasters is wholly owned by Lincoln 
Dellar, also a Sacramento resident. Dellar owns and operates 
stations KXOA and KXOA-FM in Sacramento, and, prior to 1952, 
controlled three other California standard broadcast 
stations: KXOB in Stockton, KDB >n Santa Barbara and KXOC 
in Chico. In the period 1952-1954, Dellar disposed of 
these three stations. (R. 5066-6Z) 

The mutually exclusive applications of KCRA and Broad¬ 
casters for Channel 3 were designated for hearing by order 
of October 29, 1952 to determine the following issues (R.5062): 

(1) Whether the applicants are legally, technically 
and financially-qualified to own and operate the 
proposed station; 

(2) The character of the program services proposed and 
whether they would meet the needs of the area to 
be served; 

(3) Whether the proposed installations and operations 
would comply with pertinent Commission Rules; 

(4) Whether the proposed operations would constitute 
a hazard to air navigation; and 

(5) On a comparative basis, whi^h of the two applications 
should be granted. 

The hearing on the applications was held with various 
recesses until April 22, 1953 (R.5062). After the filing of 
proposed findings and conclusions by the parties (R.4689-4760, 
4676-4680, 5526-5587), the Examiner released his decision 
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proposing to grant the KCRA application and deny that of 

Broadcasters (R. 4762-93). He found both applicants 

legally, financially, and technically qualified (R.4763-4768). 

The Examiner’s decision turned essentially on his judgment 

that KCRA’s showing of close and unbroken identity with the 

Sacramento community, plus its record of improvement of 

technical facilities, outweighed Broadcasters’ "showing 

1 / 

of superior management skill" (R. 4792). 

Exceptions to or comments in support of the Initial 
Decision were filed by Broadcasters (R. 4813-4874), KCRA 
(R. 5623-44), and the Commission’s Broadcast Bureau 
(R. 4801-4811), and oral argument was heard thereon before 
the Commission en banc on October 26, 1954 (R. 5010-55). 

The Commission (Commissioner Hyde dissenting and Commissioner 
Lee not participating) then issued its Decision of April 13, 
1955, concluding that the public interest would be better 
served by a grant of the application of KCRA (R. 5062-5108). 

It -i-s- agreed with the Examiner that each of the parties 
was legally, financially and technically qualified to con¬ 
struct and operate its proposed station (R. 5095). It then 
reviewed the comparative qualifications of the two applicants 
in a comprehensive analysis of the relevant comparative factors. 

The Commission concluded that the parties were substan¬ 
tially equal with respect to their program proposals (including 
the contemplated schedules and policies); it further found 
that no preference could be awarded either applicant on the 

1_/ The Examiner also awarded KCRA a preference because of its 
proposal to broadcast a greater number of hours per day and its 
more carefully prepared technical and personnel proposal; on 
the other hand, he adjudged Broadcasters’ assessment of the 
television needs of the Sacramento area to be superior to that 
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* 


basis of its assessment of the needs of the area to be 
served (R. 5095-98). On the question of comparative 
likelihood of effectuation of proposals and of remaining 
sensitive to the area's needs, the Commission found that no 
preferential difference existed between the parties as to 
programming contacts, integration of ownership and management, 
and participation in local civic activities (R. 5098, 5102-4). 
On local residence, the Commission also found the applicants 
to be equal; rejecting the Examiner's preference of KCRA 
because of its w deeper roots in the community" (R. 4787), it 
pointed out that while the KCRA principals had resided in 
Sacramento for 17 or more years. Broadcasters* sole stockholder 
(Dellar) could not be said to be unfamiliar, after nine years 
residence in Sacramento, with the needs and desires of that 
community (R. 5102-3). For the same reason, the Commission 
found no difference between the applicants on radio background: 
While Dellar has been engaged in broadcast activities for a 
longer period than KCRA's main .principal, Kelly, both were 
found to have become thoroughly familiar with radio operations 
through years of AM activities in responsible capacities 
(R. 5106-7). 

On the aspect of staffing, the Commission again determined 
that no preference could be awarded either party; in reaching 
this determination, it rejected Broadcasters* claim for a 
preference based on its greater present identification of its 
TV staff members and on certain minor staff difficulties 
encountered by KCRA in its AM operation (R. 5105-6). The 
Commission also found that the Examiner had erroneously given 
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KCRA a preference over Broadcasters on its more careful planning 
(technical, production, and personnel) for television, since 
KCRA's degree of superiority in this respect was not deci- 
sionally significant (R. 5104-5). 

It was on the important factor of their past broadcast 
record that the critical difference between the parties 
appeared. The Commission determined, on the basis of the 
hearing evidence, that both applicants* records in the 

operation of their respective AM stations showed worthwhile 

% 

operations in the public interest , with no decisional dif¬ 
ference between them on this aspect (R. 5099-5100). On the 
aspect of promise against performance, it found that both 
had been derelict to substantially the same degree in the 
implementation of their stated policies not to have more than 
three spot announcements in any 14J£ minute time segment 
(R. 5100-5102). However, it found that Broadcasters was at 
a very slight disadvantage because of violations of its policy 
not 'to advertise liquor, and at a decisive disadvantage because 

of its "spotty” or "in-and-out” record of promise against perform 

2 / 

ance in the important area of local live programming (R.5102). 
Since neither the Broadcast Bureau nor Broadcasters challenged 
KCRA*s record in this respect — the carrying out of pro¬ 
gramming commitments — it was assumed under the principle 
of the Johnston case (85 U.S. App. D.C. 40, 175 F. 2d 351) 
to have none of the type of drawbacks found in Broadcasters* 

2/ The "promise” referred to was made by Broadcasters or Dellar 
in original applications or applications for renewal for 
the four stations controlled by Dellar. The "performance” 
(whether Dellar carried out these promises) was obtained by 
examination of renewal applications. KCRA’s margin of 
superiority in this respect was found to be slight but a 
"definite and significant one” (R. 5107). 



record (S. 5100), It was because of this "in-and-out" record 


of Broadcasters in carrying out its prior AM programming 
commitments that the Commission concluded that the past record 
of KCRA offered greater likelihood of effectuation of pro¬ 
posed TV programming than that of Broadcasters (R. 5102). 

In its final evaluation, the Commission found the 
above noted preference to KCRA on the critical factor of 
past broadcast record to be the sole significant difference 
between KCRA and Broadcasters — "two of tjje most evenly 
matched applicants /the Commission had/ encountered” , 

(R. 5107). 

On May 16, 1955, Broadcasters filed a petition for 

rehearing and reconsideration (R. 5111-5170). After careful 

consideration of the points raised by Broadcasters, the 

Commission (Commissioners McConnaughey and Mack not voting, 

Commissioner Hyde not participating) on July 25, 1955, 

released its Memorandum Opinion and Order denying the petition 

(R. 5208-5221). It stated that ”the sole significant 

difference between these two evenly matched applicants is 

still seen to be in the important area of past broadcast 

record and specifically, in the record of promise as against 

3/ 

performance” (R. 5221). 

This appeal then followed. 

_3/0n reconsideration, the Commission determined that Broad¬ 
casters’ violations of its policies against liquor advertising 
should not be considered as a point reflecting adversely 
against this applicant. The Commission was persuaded to this 
determination by Broadcasters’ argument that these violations 
were too isolated in nature to be held against its application 
(R. 5210.) The elimination of this minor point did not affect 
the final determination which was based on the "more important 
factor of failure to live up to local live programming 
representations (R. 5102, 5107, 5221). 


SUMMARY OF ARGUMENT 


I. 

The Commission 9 s decision to grant a construction per¬ 
mit to KCRA and to deny the mutually exclusive application 
of Broadcasters, was arrived at as a result of a proper com¬ 
parative determination between the two applicants. In mak¬ 
ing this determination, the Commission correctly found a 
significant difference between the applicants to stem from 
their past broadcast records as to promise against perform¬ 
ance. In three out of five instances where a check of the 
crucial category of local live programming was appropriate, 
it was found that the Dellar-owned station had failed to 
meet by roughly 50% the local live representation made to 
the Commission in various applications. This failure,meant 
not just that certain percentage figures were not met but 
that local live programming which appellant represented to 
the Commission would be broadcast, was not carried. While 
these representations are not, of course, binding pledges, 
they are responsible estimates required by the Commission 
specifically to compare promise against performance. It fol¬ 
lows that substantial or frequent deviation therefrom re¬ 
flects adversely on the applicants likelihood of carrying 
out its present TV proposals. Appellant had the opportunity 
and the responsibility, both in its applications and at the 
hearing, to explain its erratic record of conforming to its 
local live representations. In only one instance was an 
explanation advanced and that explanation was clearly without 




merit. Thus, the Commission’s judgment that appellant’s 
record in this respect reflected adversely on it, to a 

slight but nonetheless significant degree, was a reasonable 

• / 

one, fully in accord with its actions in other comparative 
decisions. 

So, also, its determination that KCRA's record on prom¬ 
ise against performance was a completely satisfactory one, 
containing none of the substantial deviations found in appel¬ 
lant’s past record, was fully warranted. Appellant inspected 
the KCRA applications and cross-examined extensively on 
KCRA’s past record — but significantly did not introduce any 
adverse promise against performance data. Its two shifting 
explanations for this action on its part — before the 
Commission, that it thought it was barred by a stipulation and 
here, that it was not claiming a point of preference on this 
aspect of the case — are clearly without merit. As appellant 
well knew and demonstrated by its actions at the hearing, there 
are no claims of preference at the outset of the hearing, the 
parties rather being under an obligation to establish all 
strong points in their own, and all weaknesses in their rivals', 
case. The circumstances here, including the vigorous partici¬ 
pation of counsel for the Commission’s Broadcast Bureau, rep¬ 
resenting the public, fully justified the Commission’s employ¬ 
ment of the principle of the Johnston case ( Johnston Broad ¬ 
casting Co . v. Federal Communications Commission . 85 D.S. App. 
D.C. 40, 175 F. 2d 351), to assume that KCRA’s unchallenged 
record on this point did not contain the deficiencies found 
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in appellant’s.: : ..ir - •. * 

. II • . 

On staffing proposals, the Commission properly rejected 
appellant's request for a preference based on the fact that a 

i 

greater number of its top-level program personnel were identi¬ 
fied at the hearing. For the Commission, as a matter of well- 
established and sound policy, has recognized that each appli¬ 
cant will be able to obtain competent staff personnel and 
that nothing is gained by requiring applicants, to avoid 
being at a comparative disadvantage, to engage staff persons 
long in advance of operations or the receipt of the construc¬ 
tion permit. This policy has been sustained by the Court in 
the recent case of Tampa Times Company v. Federal Communica ¬ 
tions* Commission . Case No. 12,588, decided February 9, 1956. 
The Commission's judgment that KCRA's past staffing record 
did not cast doubt on the likelihood of effectuation of its 
TV staffing proposals was a reasonable one, called for by the 
facts pertinent to this point. 


Ill 

The Commission made a detailed examination of the appli¬ 
cants' past programming efforts and reached the reasonable 
judgment that no preference could be awarded either applicant 
in this area of comparison. In essence, appellant, by pre¬ 
senting an incomplete factual picture and by stressing its 

Jvrmdf 

particular past programming dot o riginations or techniques with¬ 


out any showing how the public interest is better served there¬ 
by, here seeks the substitution of this Court's judgment for 



the reasonable judgment of the agency charged with the respon- 

i 

sibility of making such determinations. Similarly, the Com- 
mission correctly adjudged that no preferences existed between 
the applicants on broadcast experience since the two principal 
Cellar and Kelly, had both become thoroughly familiar with 
radio operations through years of AM activities in responsible 
capacities, and thus, had both acquired the "know-how" or 
competence which might be of aid in the proposed TV operation. 


ARGUMENT 


The appellee believes that the instant case falls 

squarely within the rationale of a number of recent decisions 
upholding the Commission in comparative television proceedings. 
See Tampa Times Co . v. Federal Communications Commission . Case 
No. 12,588 (February 9, 1956); Pinellas Broadcasting Co . v. 
Federal Communications Commission . Case No. 12,545 (January 19, 
1956); Columbia Em pi re Telecasters. Inc, v. Federal Communica ¬ 
tions Commission . Case No. 12,529; (December 15, 1955); South - 
side Virginia Telecasting Corp . v. Federal Communications 
Commissio n. Case No. 12,546 (December 29, 1955); McClatchy 
Broadcasting Co . v. Federal Communications Commission . Case 
No. 12,4T0 (January 27, 1956)4^ For as in these cases, no 
procedural question is involved, the Commission held a full 
evidentiary hearing in which the parties were given an oppor¬ 
tunity to explore all of the alleged distinctions between them¬ 
selves, and the Commission in its; decision carefully evaluated 
all relevant factors. As in those cases, the issues on this 
appeal relate almost entirely to the question whether the Com¬ 
mission^ conclusions, in evaluating the differing facets of 
the applicants* showings to determine which comparatively 
would better serve the public interest, were reasonable and 
justified by the evidence. We are thus once again confronted 
with an appeal which in effect seeks the substitution of this 
Court’s judgment for that of the Commission in an area in which 
"the Commission has been given wide powers of judgment**. Tampa 
Times Co . v. Federal Communications Commission , supr a. 

4/ Petitions for certiorari haveibeen filed in the Pinellas 
and Southside Virginia cases, andia petition for rehearing in 
McCl atchy . 
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In spite of this fact we have set out below, in 
considerable detail, the factual bases of the several Com¬ 
mission judgments which appellant has challenged, and the 
reasoning of the Commission supporting these judgments. For 
we believe this analysis makes clear that the Commission^ 
decision is clearly a reasonable one which would be fully 
able to withstand challenge under standards of review far 
broader than that which in fact applies here. 


The Commission 


ter ly concluded that KCRA was 


•referred because of the greater likelihood of 


effectuation of its proposal * 

The only significant difference between the applicants 


was found by tjie Commission to lie in their past broadcast 


records, and the assurances given by those records as the 
relative likelihood of effectuation of the television 


proposals. The Commission determined that Broadcasters* 
record was an erratic one reflecting adversely on that 
applicant because of substantial deviations between promise 
and performance in the crucial aspect of local live program¬ 
ming (R. 5101-2). It noted that KCRA*s record in this 
respect was unchallenged, and on the basis of the foregoing, 
awarded KCRA the noted determinative preference (R.5100,5102). 

Broadcasters has made a twofold attack on this preference: 
It claims that there is no basis for the finding that its 
record reflects adversely on it, and no basis for the 
assumption of the absence of similar derelictions in promise 
against performance on the part of KCRA. As will be shown, 
both claims are without merit. 
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A. The Commission's adverse finding based on Broadcasters* 
promise against performance record . 

The Commission in this area of comparison was dealing 

with the "mosj; critical or determinative /factor/ in resolving 

the important 1 .question of likelihood of effectuation of promises” 

(R. 5107) —’ the applicants' past broadcast records. See 

Pinellas Broadcasting Co . v. Federal Communications Commission 

supra . For such a record is an ’'actual demonstration” of the 

probability of an applicant carrying out his plans and promises. 

If the applicant in its previous operation has failed to match 

the representations made to the Commission in various applications, 

or if it has not met the needs of the community or area to be 

serve % d, this is of course the most significant evidence that 

rTT* 

can be adduced on this point. The Radio Station tfHF Co .. 

11 Pike & Fischer, RR 1, 103. Examination of an applicant's 
past broadcast record therefore includes two aspects: (1) the 
applicant's record of promise against performance as evidence 
of whether it can be relied upon to carry out its present 
promises; and (2) the nature of the applicant's operating 
record with respect to meeting and remaining sensitive to the 
area's needs. R. 5099; The Radio Station KFH Co ., supra , at 104. 

In the instant case, the Commission, after detailed analysis 
(see pp. 33-40, infra ) found no significant difference between 
the applicants on the second aspect. On the first, however, 
it found a slight but significant distinction. 

The Commission examined the record, in the years preceding 
the hearing, of promise against performance, as shown by com¬ 
parison of original and renewal applications, of three Dellar- 
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_a/ 

owned stations (KXOA, KXOB, KXOB) in the crucial category 

of local live programming. The record showed five available 

instances where the amount of proposed local live programming 

set forth by one of the three stations in an application for 

original license or renewal thereof, could be compared with 

the results of its actual operation which the stations in- 

6 _/ 

dicated in seeking renewal. In three of these five in¬ 
stances, the station’s actual performance had fallen below 
its representations by roughly 50%, in the other two the 

record indicated they had met or slightly exceeded the premised 

!_/ 

percentages. Thus, on the basis of the available information, 
it appeared that Dellar-owned stations in a majority of in¬ 
stances had carried substantially less local live programming 

5 / The past record of Station KDB, acquired by Dellar in 
1950, was not considered by the Commission^ (R. 5074). Broad¬ 
casters in its exceptions conceded that there was greater var¬ 
iation as to this station between the promise figures, made 

in the assignment application of 1950, and the performance 
figures of 1952, but argued that these variations were "largely 
due to the special circumstances curtounding Dellar’s acquis¬ 
ition of that station" (R. 5074, 4871, 3013). 

6 / No proposed local live programming figures were furnished 
for station KXOB in its 1946 application, filed prior to the 
time the Commission requested this information; the 1948 
KXOB renewal application indicated that only 3.4% of its time 
— an extremely low figure — had been devoted to such pro¬ 
gramming (R. 4108). 

7 / The three situations in which stations failed to operate 
in the manner proposed are: (1) KXQA . 1948 promise of 13% 
local live programming, 1950 performance record of 7%; (2) 

KXOB , 1951 promise of 8.7%, 1952 performance 3.7% ;(3) KXOC. 

1947 promise of 18%, 1952 performance 8.3%. The two instances 
reflecting favorably on appellant were: (1) KXQA „ 1950 promise 
of 8.3%, 1952 performance of 10.7% ;(2) KXOB t 1948 promise of 
8.5%, 1951 performance of 8.7%^ (R. 4106-8, 5074„’> In the 
case of KXO C f listed above, the 18% figure was giv'en in its 
original application, but in 1950, after only 6 months of 
actual operation, the station filed an application in which 

it stated it proposed to devote only 4.7% of its time to local 
live programming. While it more than met this figure (which 

(Continued on following page) 
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than they had previously stated they intended to. It was on 
the basis of this finding that the Commission concluded that 
Deliar’s erratic ’’in-and-out” record in this vital area of 
programming warranted substantial doubts as to his likelihood 
of carrying out his present promises for TV programming and 
therefore, merited a slight, but none the less significant 
demerit in the comparison with KCRA. 

Broadcasters argues that such statistics are not important 
in assessing a station’s program record, especially where 
”but two or three items in but one category” are singled out. 
But, the Commission here looked to the important and critical 
category — local live programming. The Commission has 
stressed, again and again, that this, and not the network, 

film or wire categories, is the crucial one since it is 

✓ 

chiefly by its local live programs that an applicant serves 
an outlet for local expression. Tampa Times Co .. 10 Pike & 
Fischer, RR 77, 126-127; The Radio Station KFH Co . t supra . 
at 97-98. And in looking to Broadcasters* local live record, 
the Commission properly gave the applicant the greatest 
leeway: It did not concern itself with the manner in which 

the promised local live programming was allocated between the 
various categories or between commercial and sustaining time, 
but only with whether on an overall basis, Dellar lived up 
to his representation as to this vital aspect. It found 
that in the majority of instances, Dellar had ’’markedly, by 
7/ (Continued from preceding page) 

was only 26% of its 1947 promise), it fell 54% below what it 
had pledged in its original application. 
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roughly 50% or more, failed to do so” (R. 5212). 

That failure cannot be written off as mere "statistics". 
As the Commission stressed, "the failure to live up to these 
promises means not just that certain percentages figures were 
not met but that local live programming, which the applicant 
proposed to this Commission would be put on, fell by the way- 
side” (R. 5212). Broadcasters has now assured the Commission 
that it would devote 29.5% of its time in the proposed TV 
operation to local live programming (R. 5086): If it devoted 
only 15% to that category — which means that roughly half 
the local live programs listed and taken into consideration 
by the Commission in paragraph 39 of its Decision (R. 5086) 

would have been abandoned — would it justify this abandonment 

> 

also as mere "statistics”? 

Appellant attempts to excuse its showing on the ground 
that the program representations in the applications are 
responsible estimates and need not be rigidly adhered to by 

i 

the applicant. Of course, rigid adherence is not required, 

♦ 

and the broadcaster can and should alter its programming with 

J_/ 

the changing needs of its area. Minor deviations in the 

6 / Both the application forms (Form 303, Section IV, 1 Pike & 
Fischer, RR 139) and the Commission’s Report on Public Service 
Responsibility of Broadcast Licensees , p. 58 (1946) recognize 
that inflexible adherence to representations is not possible 
or desirable. The forms stress, however, that "time and care 
should be devoted to the preparation of the replies so that 
they will reflect accurately applicant’s responsible judgment 
of his proposed programming policy” (Id.) and the 1946 Report 
is similarly explicit (at p. 58): 

"...To provide the necessary flexibility, the informa¬ 
tion supplied in the uniform schedule will be treated 
as a responsible estimate rather than a binding pledge. 
However, attention should be called to the fact that 

(Continued on following page) 
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broadcaster *s estimates are therefore appropriate and to be 

9 J 

expected. But the figures do represent responsible es ¬ 
timates required by the Commission specifically to compare 
promise and performance . Public Service Responsibility of 
Broadcast Licensees . 1 Pike & Fischer, RR 53:2 i9t2(X As such, 
they cannot be substantially and frequently deviated from 


in a significant public service area without reflecting ad¬ 
versely on the applicant’s reliability. And that is this 
case. An applicant cannot fulfill, again and again, only 
half of its responsible estimate as to local live programming, 
and then insulate itself from criticism in a comparative pro¬ 
ceeding by putting forth the magic shibboleth, "statistics". 

% 

Broadcasters* position is simple: It is that the Commission 
should not employ its renewal and other application data for 
the very purpose for which they were placed in the application 
forms — to test promise against performance. 

Of considerable importance is the fact that the statistical 
data of actual performance is not regarded as a fixed, un¬ 
challengeable indication of performance or reliability. On 

8 / (Continued from preceding page) 

the need for trustworthiness is at least as important 
with respect to representations concerning program 
services as with respect to statements concerning 
financial matters.** 

9 / Such minor deviations were presented to the Commission in 
the two cases cited in Broadcasters* brief, McClatchy Broadcast ¬ 
ing Co. . 9 Pike & Fischer, R.R. 1190, 1220g, and Westinghouse 
Radio Stations , 10 Pike & Fischer, RR 878, 957. Neither in¬ 
volved the substantial, frequent abandonment of local live 
commitments here found. In several cases where such abandon¬ 
ment was found, the Commission had consistently held that it 
reflected adversely on the derelict applicant. See, e.g., 
WKRG-TV. Inc .„ 10 Pike & Fischer, RR 225, 268g; Southland 
Television Co.. 10 Pike & Fischer, RR 699, 745. 
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the contrary, the FCC renewal application form provides that 

if the data furnished in response to the questions do not, in 

the applicant's opinion, adequately reflect station operation, 

the applicant is to attach a statement setting forth additional 

program data. (See Form 303, Section IV, 1 (Part two) Pike & 

Fischer, RR 141; The Radio Station KFH Co .. 11 Pike & Fischer 

10 / 

RR, 1, 4h) But the hearing record does not indicate ap- 

5 

pellant made tfuch additional showings. More important. Broad¬ 
casters had the opportunity to explain any deficiency at the 
hearing; in fact, it concedes that it had the burden of doing 

W 

so (App. Br. 25). But with one exception, it offered no 

explanation for, in the majority of instances, halving its 

local live commitment. And that one explanation apparently 

indicates why these commitments were not honored. Dellar gave 

as the explanation for the failure of KXOC to meet its local 

live promise of 18% in the 1947 original application, the 

factjhe had lent his Strongest efforts during the first few 

months of operation to obtaining network programs” because 

of the area's interest in such programs (R. 5212). The Com- 

10/ Broadcasters in its brief asserts that doubt may arise as 
to how a particular program should be classified and therefore, 
the statistics are faultly on this basis also. The 1946 Report 
was issued to establish uniform definitions, and this purpose 
for the most part has been accomplished by the precise defi¬ 
nitions adopted (1 (?art two) Pike & Fischer, RR 53:220-2). 

11 / If Broadcasters* poor showing on local live programming 
was caused in any significant degree by the factors noted in 
pp. 20-21 of its brief (the shifting of ”live” news programs 
to "wire" programs because of slight changes, or the appear¬ 
ance of a small amount of recorded material in an otherwise 
”live program), it was incumbent upon Broadcasters to adduce 
such mitigating evidence at the hearing or in its application. 
Similarly, if the particular seven days selected for the com¬ 
posite week analysis gave ”a warped and distorted picture of 

(Continued on following page) 


mission pointed out that this fact did not excuse the failure 
to carry out the local live promises in the early months of 
operation, and that in any case, it could not understand 
how concentration on network programs during initial months 
could be employed to excuse the failure to meet, at any time , 
the 18% local live promise of the application (R. 5212), 


B, The Commission's Promise Against Performance Finding 

as to KCRA 

The Commission, because of the described record evidence, 

found that Broadcasters’ promise against performance record re 

fleeted adversely on it. No such record was found in the case 

of KCRA. Although Broadcasters and the Commission’s Broadcast 

Bureau examined KCRA’s past record in detail in the hearing, 

neither adduced any adverse data on this applicant’s past 

history of promise against performance. If such data did 

exist, the Commission believed it could rely upon these 

parties to develop it. The fact that "no attack was made 

by any party /Broadcasters or the Broadcast Bureau^ on this 

feature of KCRA’s record" (R. 5100), the Commission stated, 

demonstrated that KCRA’s promise against performance record 

12 / 

was a completely satisfactory one — or stated differently, 
11/ (Continued from preceding page) 

the station’s performance” (App. Br. 210, Broadcasters had 
the opportunity and responsibility to set out the true picture 
both in the application and at the hearing. 

12 / The Radio Station KFH Co ., II Pike & Fischer, RR 1, 105- 
106, cited by appellant at p. 2J of its brief, is not to the 
contrary. It holds, as here, that in the absence of attack, 
a licensee’s record of promise against performance can be 
assumed t(y Se "completely satisfactory”. Since appellant’s 
record on this aspect was not completely satisfactory but 
"spotty” and erratic, the citation of the KFH case does not 
help appellant. 
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that it contained none of the substantial deviations found 
in Broadcasters* past record. In reaching this conclusion, 
the Commission relied upon the principle of the Johnston case 
( Johnston Broadcasting Co . v. Federal Communications Commission . 
85 U. S. App. D.C. 40, 47, 175 F. 2d 351, 358): **It is only 
common sense to assume that adversaries with substantial 
interest at stake will overlook no advantage to be found in 
an opponent’s weaknesses. 9 * 

In its attack on the Commission’s position, appellant 
argues that it would have been under a responsibility to adduce 
adverse facts on KCRA’s promise against performance record 
only "if, at the outset, j/Tt/ had claimed a pe^ference in 
j^tha_t7 area"; that an appellant is not interested in matters 
in which "its opponent is bad, if it does not feel its record 
is any better"; and that "it is just common sense not to 
waste time seeking a preference where none exists." (App. 

Br. 25). Appellant’s view of the role of the applicant in the 
comparative proceeding is completely fallacious, as it must 
know. The applicant is under a duty to develop all significant 
or material shortcomings of its rival which could bear on the 
determination of the better applicant from the viewpoint of 
the public interest. Thus, a comparative applicant that has 
engaged in trade practices reflecting adversely on it, cannot 
ignore unfavorable practices of its adversary, and then claim 

— after the introduction into evidence of its own practices 

— that the record does not support an adverse conclusion in 
this area of comparison. 
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The broadcast applicant need not establish that it "has 
stopped beating his wife" — that he has not engaged, over 
the years of his operation, in practices reflecting adversely 
on him or failed to adhere to his stated policies or to his 
programming promises to the Commission, The Commission here 
relies on the applicant's rival and its own Broadcast Bureau 
to develop all such adverse data, if it does in fact exist. 
And this reliance is fully supported by this Court's state¬ 
ments in the Johnston case (85 U.S, App. D,C. at 46, 175 
F. 2d at 357): "...when those individual qualifications 
have been established, we think that the Commission may 
rely upon the parties to present whatever factual matter 
bears upon a choice between them"; and see the statement 
quoted at the outset of this discussion (p, 20 ). 

As noted, appellant's argument rests on the claim 
that it did not seek a preference "at the outset" on the 
area of promise against performance. Appellant refers to 
points of preference as if the Channel 3 proceeding were 
conducted under the Commission's "points of reliance" pro¬ 
cedure which was applied for a short period to comparative 

13/ 

cases designated for hearing after February 6, 1953. 

Under that procedure, the applicants were required at the 

outset of the hearing to come forward with all matters or 

points of preference they were relying on to establish their 

superiority, and were then limited at the hearing to evidence 

13/ The points of reliance procedure proved unsatisfactory 
in operation and was therefore abolished by the Commission 
on July 15, 1954 (FCC Report No. 2523, Public Notice 8644). 


addressed to those points of preference (FCC 53-119, Public 
Notice 85761, 53-118, 85760). But that is not this case. Here 
there were no points of preference or reliance, but rather the 
usual full hearing in which evidence on all matters material 
to the comparative judgment was to be adduced. It is only 
after all relevant evidence is obtained, through direct 
testimony and searching cross-examination, that the parties 
set out in their proposed findings the areas of superiority 
which they feel the record has established. 

Appellant, of course, knew this. In the instant pro¬ 
ceeding, evidence was adduced on all aspects of both ap¬ 
plicants* proposals. And Broadcasters cross-examined and 
tested each aspect of KCRA’s proposal, including several on 
which it never claimed a preference in its proposed findings 
or in subsequent pleadings to the Commission (e.g., on KCRA’s 
proposed studios or technical and production plans — R. 1870r 
1933, 1257-68, 1001-40) Most important, it cross-examined 
extensively on KCRA*s past broadcast record — on its pro¬ 
gramming efforts to meet the area’s needs and on whether it 
had engaged in questionable broadcast practices or had 
violated its stated policies ( e. g. , R.773-800, 327-8 ). Further, 
appellant’s counsel "personal^ made an examination of the 
applications filed by ^KCRA^” (R. 1043); indeed, its cross- 
examination touched on KCRA’s orginal 1944 application 
(R. 818-9). Under these circumstances, appellant’s failure 
to adduce any adverse evidence on KCRA’s record of promise 
against performance was of the utmost significance, and fully 
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justified the Commissions employment of the Johnston principle* 
This conclusion is reinforced by consideration of the 

t 

actions of the Commission's Broadcast Bureau counsel in this, 

14 / 

proceeding. The function of Bureau counsel, who is a full 

party to the comparative proceeding, is to insure that all 
facts pertinent to the public interest determination are 
placed in the record; he cross-examines after all other parties 
and attempts to supply or correct any deficiencies in the 
record, particularly — in view of his ready access to all 
Commission files — those pertaining to an applicant's past 
broadcast record. 

In the instant case, Bureau counsel fully discharged 
his function. He cross-examined extensively on KCRA's past 
broadcast record, particularly stressing compliance with 
stated policies on spot announcements (R. 1042-1079). In 
this examination, Bureau counsel utilized the past applica¬ 
tions of KCRA and indeed, several questions showed that he 
had examined the promise against performance/figures of these 
applications (R. 1042-1042A, 1045, 1050). If there were any 


adverse data on this score such as in the case of Broadcasters, 

.15/ 

Bureau counsel could have been counted on to introduce it. 

The fact that he did not adduce such data is a further ample 


basis for the finding that none existed. 


14 / The Commission's determination as to KCRA's promise 
against performance record was based in part on the actions 
of Bureau counsel ("no attack was made by any party *'— 
emphasis supplied — R. 5100). 

15 / In its statement of the case (App. Br. 8), appellant seems 
to indicate that Bureau counsel did not attach any importance 
to the promise against performance data which he was instru¬ 
mental in having introduced into the record. It cites the 
fact that Bureau counsel made no mention of it in its proposed 
findings, exceptions or oral argument. Appellant here ignores 
the fact that the Bureau's proposed findings consisted of 
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Bureau counsel performed the same function with respect to 
Broadcasters. KCRA had not developed the record on Broad¬ 
casters* compliance with stated policies and on promise against 
performance. Bureau counsel introduced all adverse data on 
both aspects since they affected the public interest determina¬ 
tion (R. 2376-2461). Thus, the failure of Bureau counsel, who 
had examined all the parties* past applications, to introduce 
evidence of any weakness in KCRA*s record of promise against 
performance of the type he introduced with respect to Dellar*s 
stations can only mean that his examination of the matter had 
not disclosed any significant divergences 

Appellant’s final point is that the Commission failed to 
grant and in fact failed even to pass upon its request, in 
its petition for rehearing, that the case be remanded to the 
examiner to take additional testimony on KCRA*s record of 
promise against performance. There is no merit whatsoever 
to either argument. Appellant had filed a 48 page "Petition 
for Rehearing”; almost all of this document sought either re¬ 
vision of the Commission’s final decision, or oral argument 

_16/ 

before the Commission (R. 5111-70). With respect to the 
adverse finding on Deliar’s promise against performance, 

15/ (Continued from preceding page) 

four pages limited to the engineering aspects of the case; 
that in its 10-page exceptions and brief oral argument thereon. 
Bureau counsel asserted that the Examiner had failed to make 
"many essential findings of fact” (R. 4810) and argued that 
the case should be remanded to him for that purpose (R. 4801- 
11, 4676-80, 5030-40). 

16 / The prayer for relief at the end of the so-called 
"Petition for Rehearing” (R. 5158), sought revision of the 
decision or oral argument and did not mention any remand to 
the Commission to take further testimony. 
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appellant argued primarily that the Commission's reliance 
on the Johnston case as authority for an assumption that 
KCRA's unchallenged record was completely satisfactory, was 
improper in view of a stipulation between the parties 
(R. 5120-1, 5210-1). This had limited the parties' showings 
on programming with respect to their AM stations to certain 
specified periods in 1952 and 1951 (R. 431-2). 

In view of this stipulation, appellant, it was argued, 
had not believed introduction of data as to the KCRA record 
of promise against performance was permissible. Thus, it 
was contended that "the Commission should either honor the 
stipulation of counsel and ignore such evidence /as to 
appellant's performance versus promise record.7 or remand the 
case for further hearing” (R. 5121). In a brief footnote, 
appellant asserted that on such a remand it was "prepared 
to show that there have been deviations between 'promise 
versus performance* on the part of KCRA”, particularly in 
the field of education (R. 5121). 

The Commission in its Memorandum Opinion and Order of 
July 25, 1955, (which expressly denied appellant's petition 
for rehearing in its entirety (R. 5221)), held that the 
argument that the stipulation had barred appellant from 
examining KCRA's performance versus promise record at the hearing 
was clearly unsound (R. 5211). It pointed out that the stipu¬ 
lation obviously did not bar such examination, that the examiner 
had made the relevance of promise against performance data 
clear early in the hearing during the testimony of the principal 
KCRA witness (R. 1044,1047), and that counsel for appellant had 

i 

not even mentioned the stipulation when the evidence against the 
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Dellar stations was sought to be introduced (R. 5211). In 
view of these facts the Commission concluded that appellant 
had had a full opportunity at the hearing to introduce evidence 
relating to KCRA’s reliability, and that in the absence of any 
effort to do so, it was entirely appropriate to apply the 
principle of the J ohnston case to this proceeding,(R. 5211). 

We think it clear that the Commission’s decision that 

under the circumstances no reasonable showing had been made 

why the record should be reopened to afford appellant an 

opportunity to make a showing it had failed even to attempt 

to make when it had the chance and knew the matter was in 
17 ./ 

issue, was a reasonable one. And as pointed out above, 
the full and vigorous participation by counsel for the Broad¬ 
cast Bureau in this proceedings, and particularity the careful 
examination he had made into the past AM records of both 
applicants, afforded farther support to the Commission's view 
that all of the available relevant material had in fact been 
fully presented in the hearing. 

II 

The Commission properly awarded no preference to either of the 
applicants on the basis of staffing proposals . 

The Commission scrutinizes the staffing proposals of 

applicants in comparative broadcast proceedings to determine 

17/ It should be noted that appellant never stated the nature 
or frequency of the alleged KCRA deviations, even with respect 
to the limited educational category (R. 5121). At the hearing 
appellant’s counsel did cross-examine on KCRA’s past educational 
programming, but raised no question as* to the correlation of 
promise against performance (R. 827-8). 
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whether they are adequate to carry out programming commit¬ 
ments ( Tampa Times Co .. 10 Pike & Fischer, RR 77, 130-1) 
and whether there are significant difference in the staffs 
proposed. Appellant, however, sought a preference over KCRA 
in this area of comparison on the alleged greater likelihood 
of effectuation of its staffing proposal. It based its claim 
on two arguments: (1) that a greater number of its top-level 
program personnel were identified at the hearing; and (2) the 
claim that in any event, the applicant!^ past AM records in this 
respect indicate a greater likelihood that appellant will carry 
out its staffing proposal. The Commission rejected the latter 
argument because of its judgment that the facts did not support 
the conclusion contended for by appellant, and the first argument 
on the basis of a well established and sound policy (R. 5105-6). 

Turning to the first argument, the facts are these. 

KCRA proposed a staff of 50 persons and Broadcasters one of 
51 (R. 5088). Excluding technical, office or sales personnel, 
KCRA at the hearing identified two "top-level program” members 
of its staff (its proposed general manager and station manager) 
while Broadcasters identified five such staff members (general 

manager, program director.women*s*farm, and news director). 

18/ 

It is on this basis that Broadcasters claims a preference. 

18/ Broadcasters concedes that there is no difference between 
the applicants in their ability to recruit technical, office or 
sales personnel, and that its argument is limited "to top- 
level program personnel such as program director, news director, 
farm director, women's director, etc." (App. Br. £7>. 




The Commission rejected this claim on the following 
grounds (at R. 5105): 

On the question of the greater present identifi¬ 
cation of Sacramento Broadcasters' proposed staff, 
we do not require applicants, to avoid being at a 
comparative disadvantage, to engage staff personnel 
long ahead of operations and on the conjectural 
basis that they will win the permit in contest. 

In several recent cases ( WJR. The Goodwill Station . 

9 RR 227 at 306e~360f; Tampa Times Company . 10 RR 
77, 137; Petersburg Television Corn .. 10 RR 567, 584n), 
we have, in taking up arguments similar to that here 
made by Sacramento Broadcasters, recognized and 
found that each applicant will be able to employ 
competent personnel. That finding is applicable here. 

The above policy determination — first made in the 

leading Commission case, WJR — has been consistently followed 

in each of the many succeeding comparative television cases. 

See, e.g.. The Radio Station KFH Co. . 11 Pike & Fischer, 

RR 1, 110-1; Westinghouse Radio Stations. Inc .. 10 Pike & 

Fischer, RR 878, 963; California Inland Broadcasting Co . 

T37 

par. 26, FCC 56-32, (Mimeo 25563). The question here is not 

"leap-frogging of the Johnston case requirements" (App. Br. 33) 

but whether the Commission's policy is a reasonable one 

within the bounds of permissible agency judgment. 

19/ Appellant's recitation, at the outset of its Point II (p.29), 
of the Commission's alleged "practice /on staffing/ in comparative 
cases" ignores the policy established by the WJR case and 
followed thereafter. Appellant relies on two pre- WJR Commission 
cases, Johnston Broadcasting Co .. 3 Pike & Fischer, RR 1784 
and Aladdin Radio & Television. Inc .. 9 Pike & Fischer, RR 1. 

The Johnston case is not in point since the Commission's award 
of preference there rested on the substantial difference in 
size and nature of the applicants* proposed staffs. While the 
holding of the Aladdin case would appear contrary to that of 
WJR . the latter case — in which the Commission re-examined 
its comparative criteria generally and laid down definitive 
guideposts — established a new Commission policy on evaluation 
of staff proposals in comparative television proceedings. Since 
the Commission clearly had the power to decide upon such a new 
policy ( Federal Communications Commission v. WOKO. Inc .„329 
D. S. 223, 228; Pinellas Broadcasting Co . v. Federal Communications 
Commission, supra) , the sole question here is its reasonableness. 


We submit that the policy is clearly reasonable. First, 
the Commission's recognition that an applicant will be able 
to obtain competent staff personnel is not the arbitrary assump¬ 
tion claimed by appellant. It is the contrary position that 
wquld be arbitrary — the assumption that a Sacramento-VHF 
network station in the growing dynamic television field will 
be unable to obtain competent personnel from any of the many 
available sources. In fact, in this very case, appellant, in its 
petition for reconsideration, stated that the Commission's 
finding that ”each applicant will be able to employ competent 
personnel... is not an unreasonable presumption** (R. 5141). 

The Commission, in view of its recognition that applicants 
can obtain competent personnel, further concluded that nothing 

4 V 

would be gained by requiring the applicants, to avoid being 
at a comparative disadvantage, to engage staff persons long 

9 

in advance of operations or indeed,| the receipt of a construction 
permit. The underlying policy consideration here is the fact 
that staff personnel are not the persons being licensed and held 
responsible by the Commission for the operation of the station 
in the public interest. It is for this reason that the Com¬ 
mission looks to the stockholding principals — and not the 
staff members — of the applicant. Its decisional process thus 
emphasizes the actual area of inquiry pertinent to the public 
interest determination. 

The arguments here made by appellant were specifically 
rejected by this Court in the recent case of Tampa Times Co . 
v. Federal Communications Commission . Case No. 12,588,decided 
February 9, 1956. In that case one applicant, Tampa Times, had 
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identified a major portion of its proposed TV staff, while 
the other applicants had identified only their proposed 
general managers. On review, Tampa Times attacked the Com¬ 
mission's conclusion that no preference would be awarded since 

20 / 

each applicant could obtain competent personnel. The Court 
nuted the argument as one of several advanced by Tampa Times 
and rejected it with a concluding statement, "We think we could 
not disturb the judgment of the Commission upon the issues in 
this case, even if we should be inclined to do so." 

Appellant's second argument on this point is that KCRA's 
past staffing record casts doubt on the likelihood of effec¬ 
tuation. of its proposed television staff plans. The factual 
basis of this argument (see App. Br. 28) is that KCRA in 
1952 discharged two program directors before filling the position 
with an experienced member of its staff; and that at the time 
of the hearing (Feb.-?!ar. 19$^), KCRA had not yet replaced a 

farmland a news director who had left the station eight or 

21 / 

nine months previously (R. 5105-6, 5218). 

After consideration of these facts, the Commission con¬ 
cluded that no finding adverse to KCRA was in order. It 
pointed out that the fact that KCRA had not, after the passage 
of eight or nine months, replaced the farm or news editor could 
not be projected into a conclusion that it would be unable to 
find suitable personnel for these positions in its proposed 
TV operation. Here the Commission aoted the difference in the 

20/ Tampa Times* arguments on this score were set out on pp. 39- 
40 of its main brief and p. 9 of its reply brief. 

21 / While there was also a vacancy in the position of women's 
director, KCRA was not certain, in view of its present satis¬ 
factory operation in this field, that it would fill this 
vacancy (R. 551). 
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two operations — that KCRA "is starting from scratch ... in 
television", while "in its AH undertaking there is a going — 
and satisfactorily so — operation, 7so that7 KCRA can 

22 / 

understandably take its time in finding replacements" 

(R. 5105-6). Next the Commission took into account that the 

time involved (eight or nine months) was not unduly long; 

and finally, that the indications in the record as to KCRA*s 

ability to hire responsible staff people for its proposed 

television station were contrary to the conjectural conclusion 

urged by Broadcasters that they might not be successful in their 
23/ 

effort (R. 5106). 

It is submitted that the Commission's judgment, on the 
basis of the foregoing considerations, that the noted facts 
would not support an adverse finding against KCRA in this 
area of comparison was a completely reasonable one. 


22/ Appellant has distorted the Commission's holding by citing 
only one sentence (that the operations are different and KCRA 
is starting from scratch in TV) and omitting the sentence which 
follows (that the AM operation is a satisfactory, "going" one 
permitting KCRA to take its time in finding replacements). 

The Commission did not, as appellant implies, refuse to con¬ 
sider an applicant's past staffing record in AM; in doing 
so, however, it properly took into account the very pertinent 
difference noted in this case. (R. 5105-^-) 

23 / Thus, Kelly testified that "a woman who has had considerable 
TV background" had been interviewed for the position of women's 
director, but that no definite selection had yet been made 
(R. 1081). It should also be noted that KCRA has on its AM 
staff a news editor who hat hat "experience in front of a 
camera and certain other phases of television production" 

(R. 721). 
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III. 

The Commission's Judgment That No Preference 
Existed Between the Applicants on Other Com ¬ 
parative Factors Was A Reasonable and Proper 
One . 

In its Point III, appellant argues that the Commission, 
in violation of the Johnston case, ignored substantial dif¬ 
ferences between the applicants in its favor; that it invoked 
of 

a standard/decisional significance in dealing with factors 
adverse to appellant, entirely different from that which it 
applied to the several areas in which appellant claimed a 
preference; and that it improperly rt fragmentized its decision” 
instead of considering every difference on all the factors 
bearing on reliability. (App. Br. 33-36). 

The Commission here scrupulously followed the tenets of 
the Johnston case. After fully establishing the facts, it 
took up on each factor the difference between the applicants 
to determine if it was a significant or material one warrant¬ 
ing consideration in the final or over-all evaluation. And 
the standard employed in the determination of significant dif¬ 
ferences did not vary because it was being applied "to the 
several areas in which appellant claimed a preference” 

(App. Br. 36). Thus, the Commission considered the fact that 
KCRA proposed to broadcast more hours than appellant, but unlike 
the Examiner, found the difference ”not sufficient to sustain 
a preference to KCRA on this basis” (R. 5096). It determined 
that although the principals of KCRA had resided in Sacramento 
roughly twice as long as Dellar, the difference did not, in 
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view of Dellar's nine years* residence in that city, warrant 

a preference to KCRA (R. 5102-3); and that while KCRA*s 

planning for television contained none of the oversights or 

defects found in Broadcasters *, the Examiner erred in preferring 

KCRA on this ground since the difference was not decisionally 

significant (R. 5104-5). The Commission gave the same careful 

and fair examination to the areas in which Broadcasters here 
% 

claims a preference — staffing, past programming, and broad¬ 
cast experience. As will be shown, its judgment that no 

24/ 

preference was in order was a reasonable and proper one. 

A. Past Programming . 

The Commission was here dealing with the second aspect 
of an applicant's past broadcast record -- whether the appli¬ 
cant has provided a worthwhile service in the public interest, 
which can be said to have met and remained sensitive to the 
needs of its area. The Commission was concerned here to de¬ 
termine whether significant differences existed between the 
applicants as to their past programming efforts. It stressed 
that its comparison was limited to significant differences 
and not to slight variances — to determining, for example, 
whether there has been an unsatisfactory record as to some 
important programming category, or a superior record as com¬ 
pared with a rival's merely adequate one (R. 5216-7, 5213-6). 


24 / Appellant's claimed preference on staffing has already 
been discussed (Pt. II, pp. 26-31, supra ) and accordingly, 
will not be treated here. 
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The Commission made a detailed inspection of the past 

programming efforts of the two applicants in Sacramento 

(Stations KCRA and KXOA) (R. 5068-9, 5072-3, 5213-6). It 

determined that the operations of both were worthwhile ones 

in the public interest, which, with the exception of one 

25 ./ 

facet, presented well-rounded program services; that neither 
applicant could be said to have demonstrated an advantage 
over the other on the basis of a superior past record or 
some inadequacy in the other’s programming; and that while 
there were differences as to the nature of each station’s 
programs and the amount of time allocated to the various pro¬ 
gramming categories, these appeared to be matters of judg¬ 
ment for the individual broadcaster (R. 5099-5100, 5213-7). 

On the basis of these conclusions, the Commission determined 
that no preference could properly be awarded either applicant 
( Ibid .). It is submitted that the Commission’s judgment on 
this score, made on the detailed analysis set out in its 
decision, is a completely reasonable one. 

In its brief, appellant has singled out the Commission’s 
handling of four programming areas which, it claims, demon¬ 
strates the arbitrariness of the agency’s judgment. The 
first such area is "public service programming”. Appellant’s 

argument here is that "the Commission’s own findings . . . 

. & • 

disclose that during the calendar year 1952, KCRA broadcast 
a total of 111 hours of public service programs (religious, 

25 / The provision made by both applicants for discussion 
programs involving controversial issues was found to be in¬ 
adequate (R. 5100, 5213, 5217). 
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educational, agricultural, etc.), while during the same per¬ 
iod, KXOA devoted 940 hours and 40 minutes to such programming" 

26/ 

(App. Br. 38). Appellant's statement is inaccurate. The Com¬ 
mission finding involving the 111 hour figure referred only 
to "non-network, sustaining programs on behalf of government, 
civic and educational organizations" (R. 5069-70), and was 
based on but one of the three parts to KCRA's past program 
showing (R. 4308-4330,but not R. 4287-4307 /agricultural 
programs./ or R. 4331-4362 /religious programs./; it thus did 
not take into account any agricultural, religious or com¬ 
mercial public service programming of .KCRA. On the other 
hand, appellant's figure of 940 hours takes in all its public 
service programming, including the categories omitted in the 
case of KCRA. It is thus unfair for appellant to urge, as it 
did in its petition for reconsideration (R. 5126), that it 
merits a preference on the basis of these "public service" 
figures, which omit hundreds of hours of such programming by 
KCRA. 


26 / Appellant, who supplied the two figures in question in its 
proposed findings (R. 4702 and R. 4722), separated out one 
aspect of KCRA's public service programming, non-network sus¬ 
taining programs for government, civic and educational groups; 
it stated that the 111-hour figure was based, on i/s "inde¬ 
pendent examination" of "this category of /KCRA's./ public 
service programming" (R. 4702). At R. 4722, dealing with its 
own programming, appellant included everything. It did not 
seek any conclusion from these figures nor did it except to 
the Examiner's failure to make any comparison. The Commission 
in its decision used the 111-hour figure as an example of 
KCRA's public service efforts (R. 5069-70). But after is¬ 
suance of the Commission's decision, appellant, in its petition 
for reconsideration, for the first time sought a comparison 
based on the two noted figures (R. 5126). 



The Commission, in rejecting the figures in its Memo¬ 
randum Opinion, pointed out that it could not award a prefer¬ 
ence on programming without relation to a showing as to the 
nature or content of such programming (R. 5216).. The correct¬ 
ness of this holding is borne out by inspection of Broad¬ 
casters* exhibit relating to KX0A*s 1952 broadcast record 
(R* 3801-3812). The great bulk of appellant’s "public service” 
time I 4 .es in the 581 hours devoted to agriculture (R. 3808-9). 
But most,if not all, of this time consists of an early morn¬ 
ing program(called "Sunrise Serenade” or "Foreman Bill”), 


running for an hour or longer and devoted, in the main, to 
recorded-music whi^h^s ^ntexs;p 4 ersed with.,farmjdata^ffpeated* 
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value, would be meaningless. Moreover, neither the exhibits 

upon which appellant bases its entire claim to 940 h^urs of 
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and of no greater special local interest than similar pro- 

27/ 

grams taken directly from the network lines. 

Appellant also takes issue with the Commission's judg¬ 
ment 'in the news category, claiming a preference because of 
the greater number of non-network news programs broadcast by 
its AM station. But here the Commission pointed out that 
"KCRA's overall provision for five non-network news programs 
Monday to Wednesday, six on Thursday and Friday, two on 
Saturday and one on Sunday, is completely adequate and while 
KXOA has made greater provision in this respect (10 non¬ 
network newscasts daily), there is no showing that there is 
a need for or that the public is better served by such greater 
provision" (R. 5213). It is submitted that this determination 
is a reasonable one, and that in view of KCRA's comprehensive 
non-network news coverage and the absence of any showing that 
the public is better served by KXOA's greater provision, the 
matter is simply one of individual judgment or emphasis. 


27 / The Commission also declined to award any preference on 
the basis of the number of non-commercial spot announcements 
carried by the two stations in 1952 (R. 5216): 

"We do not believe it a justifiable decisional 
basis to choose between applicants on the strength 
of 2,743 non-commercial spots as against 5,814 an¬ 
nouncements. We have found both applicants to have 
been generous with respect to affording local civic 
groups time through either spot announcements or 
programs—no other or additional finding is be¬ 
lieved appropriate in the circumstances." 
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To evaluate appellant’s claim for a preference on 

religious broadcasts, it is necessary first to set out the 

complete factual picture. The Commission findings as to 

KCRA was the following (R. 5069): 

KCRA broadcast on a regular basis three 15-minute 
sustaining programs on Sunday morning in coopera¬ 
tion with local religious groups, a sustaining 15- 
minute program for the Holy Name Societies of 
Sacramento /carried five nights a week on FM onl/7, 
a half-hour commercial program on Sunday for the 
First Methodist Church, a 15-minute commercial 
Sunday program for the Christian Science Church, 
and special events or religious announcements on 
a sustaining basis for all faiths (such as Easter 
services, Eucharistic Congress, Jewish New Year)... 

Its comparable finding with respect to KXOA was as 

follows (R. 5073): 

KXOA has broadcast "The Pastor’s Voice", a 15- 
minute Sunday morning sustaining program in 
cooperation with a local religious group, a 
daily sustaining five-minute devotional period 
which is rotated among the ministers of all 
faiths, a 30-minute Sunday recorded religious 
music-church bulletins program, a one-hour remote 
Sunday program of church services rotated among 
the churches of Sacramento, the 30-minute 
"Sacred Heart" program for the Catholic faith, 
and a local recorded hour of religious music. 

The Commission properly concluded, on the basis of 

these findings, that both stations are providing a 

meritorious service in this respect, and that again no 

preference exists between the applicants (R. 5215). The 

differences involved are the expected ones of different 

emphasis or programming paths, and do not warrant a 

decisional preference. For example, appellant has made 

provision for recorded religious music, a remote program 

which rotates among various churches, and a 30-minute 

Sunday-only Catholic program; KCRA has firm 
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commitments with several specific and diversified church 

• groups and has made provision for the Catholic faith five 

nights a week on its FM outlet. No reason was shown why 

appellant's particular path or emphasis is more in the public 
28 / 

interest. 

Appellant's claimed preference in the educational field 

also rests on an incomplete factual picture. It is thus again 

necessary to set out the complete Commission holding (R. 5214-5): 

In education, KCRA for some years .. had a daily 
educational program from Grant Union College and 
at the time of the hearing c had two weekly local live 
educational programs, had put on other educational 
programming during the year, and had broadcast two 
network shows that were utilized by Sacramento 
schools in their classrooms. KXOA, on the other 
hand, broadcast for a number of years a daily 
program from Grant Technical College, and at the 
time of the hearing, had a weekly program from 
this institution and three other weekly educational 
programs. 

Appellant in its brief has omitted any reference to the two 
regularly-scheduled KCRA educational programs initiated by 
that applicant some months before the commencement of the 
hearing. It has no similar modesty with respect to the three 
educational programs which it itself began broadcasting just 
before the hearing (R. 5214). When these two programs are 

28 / Appellant also sought a preference because of the greater 
amount of time afforded by it for sustaining religious pro¬ 
grams. The Commission here pointed out the time allocated by 
KCRA to such programming was adequate (R. 5070) and further, 
that M the carrying of religious programs on a commercial 
basis does not militate against an operation in the public 
interest; in the absence of some showing supporting an adverse 
finding, we award no preference on the fact that one station 
has a greater amount of commercial religious programs than 
another..."(R. 5215). See WJR, The Goodwill Station. Inc .. 9 
Pike & Fischer,RR 227, 260g. 
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taken into account, it is seen that the Commission *s judgment 
is not the arbitrary one claimed by appellant. 

The Commission, employing the proper standard (p. 3& supra ). 
thus made a detailed examination of the applicant's past pro¬ 
gramming efforts and reached a reasonable judgment in each 
instance. In essence, appellant, by presenting an incomplete 
factual picture and by stressing its particular programming 
format or techniques without any showing how the public inter¬ 
est is better served thereby, seeks the substitution of the 
judgment of this Court for the reasonable judgment of the 
administrative agency charged with the responsibility of making 
such determinations. Tampa Times Co . v. Federal Communications 
Commission . supra ; Scripps-Howard Radio. Inc , v. Federal Com ¬ 
munications Commission . 89 U„S. App. D.C. 13, 189 F. 2d 677, 

29/ 

cert. den. 342 U.S. 830. 


29 / Appellant claims that KCRA should be penalized on reli¬ 
ability since many of its proposed TV programs could not be 
found in its AM operation. The Commission stated that the 
argument had no merit because of the obvious distinctions 
between the two media (R. 5099): 

"The visual as well as audio nature of television; 
the often greater coverage of the television station 
and with it, different responsibilities; the usually 
smaller number of television stations in the area 
as against radio; and the frequently different share 
of the listening audience to be programmed for. In 
view of these differences, we see no reason why a 
licensee operating an often lesser coverage AM 
station which is one of several in a community, 
should be penalized for proposing what may obviously 
be in the public interest : different programs for 
the new and different operation. M 
On this basis, the Commission found that KCRA-TV, as one of 
three operating TV stations in the Sacramento area, could 
reasonably propose, for example, more local newscasts on 
weekends than it programs on its AM counterpart (R. 5099). 


I 
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B. Broadcast Experience , 

Appellant’s final argument is that the CoaaissioB erred 
in itfc consideration of the broadcast experience factor. Its 
argument lacks aerit both on policy and on factual grounds. 

Broadcast experience is not to be confused with its 
associated but aore important criterion of comparative quali¬ 
fications, past broadcast record. The Radio Station KFH Co .. 
11 Pike & Fischer, RE 1, 112; Taapa Times Co .. 10 Pike & 
Fischer, RR 77, 137. For all that the Coaaission is concerned 
with here is "the ’know-how 9 which the principals of an appli¬ 
cant aay have acquired through participation in broadcast 
operations and which aay be of aid to the applicant in carry¬ 
ing on its TV operation". The Radio Station KFH Co ., supra , 
at 112; see also B. 5106, 5220. 

The Commission here correctly determined that no prefer¬ 
ence existed between the applicants since the two principals, 

31/ 

Dellar and Kelly, had both become thoroughly familiar with 


30^ This topic is labelled "management proposals" by appel¬ 
lant (App. Br. 43); the comparative factor involved, however, 
is the one of broadcast experience. 

31 / Broadcasters’ argument that the Commission failed to take 
into account the lack of radio experience of Gerald Hansen, 
although it relied on the latter’s "participation in the TV 
station’s operations to piece together its finding on the de¬ 
gree of integration of ownership and management" (App. Br. 43) 
does not rest on an accurate basis. The Decision makes clear 
that the Commission looked only to Kelly in evaluating the 
applicants on the integration factor (R. 5104, note 44). 


-42- 


radio operations through years of AM activities in. responsible 
capacities. The fact that Dellar had engaged in such activi¬ 
ties for a longer period than Kelly was no more a basis for 
awarding a preference here than in the case of Kelly's longer 
residence in. Sacramento (R. 5106). In both situations, the 
underlying policy of the factor involved 1 had been fully met 
by the two applicants: In the one, by knowledge of the area 
obtained by Deliar's 9 yeaTs'residence and in • the other by 
the "know-how" gained from Kelly's 8 years of AM operation. 

Appellant's request for a preference based on Deliar's longer 
2lL! 

experience thus ignored the fact that Kelly's knowledge and- 
competence derived from years of AM operation satisfied*the 
basic policy behind this factor, and rendered the award of .-a 
preference inappropriate and unrealistic. : 

Appellant also points to certain alleged deficiencies in 
Kelly’s record of compliance with his station's policies, " ■ '■ 
recruitment and handling of personnel, and television prepara¬ 
tion and planning. The Commission considered, the matters 
alleged and found that they did M not at all undermine.the 


32 / Appellant stressed in its argument to the Commission 
that Dellar's broadcast experience demonstrated that he was 
the better financial operator. Here the Commission pointed 
out that KCRA's operation under Kelly had been an expanding 
and profitable one, and that KXOA, under Dellar, had suffered 
an operating loss of $5,000 in 1949 and did not assume a 
stable financial operation until 1951 (R. 5106-7).. But its 
main holding on this score was that as a matter of policy* ; 
it was not concerned with determining which applicant will 
be the more skillful financial operator "in view of both 
applicants’ demonstrated financial ability and the other 
criteria establishing the likelihood of effectuation. . 

(R. 5107). 


-43- 


finding as to Kelly's competence derived from his AM operation 
and of assistance in the TV undertaking" (R. 5221). Analysis 
fully supports this conclusion. 

Appellant points to three matters to show Kelly's manage¬ 
ment of KCRA did not meet the station's own standards: 

KCRA's 1952 "clock deal" under the terms of which it agreed 
to broadcast for each purchaser of a clock publicizing the 
station one 30-second announcement per week for a year; the 
carrying of some spot announcements for certain Nevada clubs 
which permitted gambling; and the broadcast on two occasions 
of spot announcements for package stores which also sell 
liquor. The Commission took up all these matters in its con¬ 
sideration of the applicant’s past broadcast records. It held 
that the "clock deal" reflected adversely on KCRA in view of 
the fact that it resulted in departure from that applicant’s 

stated policy on the number of spot announcements within 

13/ 

specified periods (R. 5071, 5100, 5209). As to the other 
two matters, the Commission pointed out that the spot announce¬ 
ments for.the Nevada clubs mentioned only the entertainment 
and did not refer to the gambling aspects (which are legal in 


33 / In determining the weight to be attached this adverse 
finding, the Commission took into consideration Kelly's 
recognition that the "clock" matter was a "bad deal" which 
he carried out only because he deemed it to be his "moral 
obligation" to do so; and that he discharged the salesman 
who had arranged the deal (R. 5100). Appellant refers to 
other KCRA "clock deals", but the Commission pointed out that 
the record "does not support any finding that KCRA engaged in 
prior arrangements of this nature — that is. resulting in 
excessive commercial spots : and it is that which is the crit¬ 
ical consideration here"(R. 5209). 
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Nevada) of these establishments (R. 5071); and that similarly, 
the few spot announcements involving the two package stores 
(which sell a variety of items) did not make any specific ref¬ 
erence to liquor or alcoholic beverages (R. 5071, 5210). It 
is f we submit, completely strained for appellant to argue, on 
the basis of these matters, that Kelly has not acquired 
"know-how" or competence from his AM operation which could be 
of aid to KCRA in the TV endeavor. 

Further, appellant’s argument here undermines its own 
showing on this factor. For Dellar has been equally guilty 
of departures from stated policies. Examination, chiefly of 
KXOA's 1951 composite week logs, revealed frequent violations 
of Deliar’s spot announcement policies, which led the Com¬ 
mission to conclude that appellant’s record in this respect 
was no better than that of KCRA (R. 5209, 5100). It further 
found that appellant’s policy against liquor advertisements 
was violated by several spot announcements carried on one of 
Dellar’s stations, since these spots referred explicitly to 
such establishments as "Milo’s Liquors", "Stop and Shop 
Liquor", etc. (R. 5074-75, 5210). Under appellant's approach, 
its erroneous logging practices might raise a question as to 
Dellar’s "competence" (R. 5076). And finally, there was the 
previously noted substantial deviations in fulfilling local 
live commitments. 

Similarly, appellant’s attack based on Kelly’s alleged 
deficiencies in recruitment and handling of personnel was 
properly found not to undermine the latter’s competence gained 
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from his AM operation. The Hansens* testimony, relied upon 

by appellant here, was simply that Kelly’s administration 
* 

"was not of the best" with respect to the need for securing 
a station manager to assume "overall direction during his 
/Kelly*_s7 absences" (R. 5078, 1182-3, 1665-6); the Commission 
correctly determined that this one facet would not support 
the adverse finding sought by appellant (R. 5078). As to the 
charge of abnormally high turn-over in personnel at KCRA in 

34/ 

1952, the Commission first considered the numbers involved; 
it also examined the reasons given for the dismissals and 
resignations and found no adverse reflection on KCRA 
(R. 5076-7). The remaining point concerning obtaining program¬ 
ming personnel has been previously discussed (see pp. 30-31, 
supra ). 

Appellant’s final attack rests on the fact that it 
developed its TV proposal entirely within its own organization 
while KCRA relied on a television expert for guidance with 
respect to such matters as transmitter site, studios, staff¬ 
ing, and equipment. The Commission termed this argument 
"ridiculous", stating (R. 5090): 

...For many applicants, television is a new field. 

To say that such applicants, when they call upon 
experts for assistance, are to be subject to cen¬ 
sure is, we think, a ridiculous contention ... 


34 / A total of 19 employees left KCRA during the year 1952. 
Of these, eight were either temporary or probationary employ¬ 
ees, while 11 were permanent ones; seven of the 11 left on 
their own accord, and four were dismissed. A total of 12 
employees left KXOA during 1952, three of whom were dis¬ 
missed (R. 5076-7). Thus, the employee turnover figures 
for the two stations do not reveal any significant differ¬ 
ence. 
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It should also be noted that because KCRA exercised "better ’ 
license judgment" (Examiner’s Initial Decision f R. 4791) in 
thus seeking expert advice, its technical and personnel pro¬ 
posals did not contain the defects and oversights found in 
those of appellant (R. 5105, 5090-1). 

Thus, here again appellant has not shown that the Com¬ 
mission’s judgment is unreasonable and, in essence, is simply 
asking this Court to substitute its judgment for that of the 
Commission. 

CONCLUSION 

For the foregoing reasons, the decision of the Commission 
should be affirmed. 


Respectfully submitted. 


Warren E. Baker 
General Counsel 


Richard A. Solomon 
Assistant General Counsel 


Henry Geller 
Counsel 
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STATEMENT OF QUESTIONS PRESENTED 

At a prehearing conference ordered by this Court, the 
parties stipulated the issues presented in this appeal. By 
its order of October 20, 1955, this Court approved the 
parties’ prehearing stipulation. The “Questions Presented” 
as set forth in the stipulation, are as follows: 

1. Whether the Commission’s findings and conclu¬ 
sions with respect to the financial qualifications of 
KCRA, Inc. are erroneous. 

2. Whether the Commission erred in its comparison 
(or lack of comparison) of the applicants with respect 
to broadcasting experience, integration of ownership 
and management, staff proposals, past operational 
records, program preparation and policies, and likeli¬ 
hood of effectuation of proposals. 

3. Whether the Commission, in its Decision and its 
Order denying appellant’s Petition for Rehearing, 
erred insofar as it: 

(a) may have failed to rule upon, to consider, 
and to correctly state and evaluate material con¬ 
tentions advanced by appellant; 

(b) failed to order a further hearing under the 
circumstances of this case for the introduction of 
evidence with respect to KCRA’s record of promise 
versus performance; 

(c) may have failed to grant appellant’s request 
in its Petition for Rehearing for a complete re¬ 
appraisal of the comparative merits of the two 
applications; 

(d) may have failed to make adequate rulings 
upon each of the exceptions and contentions pre¬ 
sented by appellant. 

Point 1 and portions of Points 2 and 3 are not briefed 
herein. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by Sacramento Broadcasters, line., 1 
taken pursuant to the provisions of Section 402(b)(1) of 
the Communications Act of 1934, as amended (48 Stat. 

1 For convenience, parties to the instant proceeding will be referred to as 
follows: Appellant, Sacramento Broadcasters, Inc., will be referred !to as 
* ‘ Sacramento Broadcasters ” or “ Broadcasters ’ ’; Appellee, Federal j Com¬ 
munications Commission, will be referred to as “ Commission”; and Inter¬ 
venor, KCRA, Inc., will be referred to as “KCRA”. 
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1093, as amended, 66 Stat. 718, 47 U. S. §402(b)) and 
Section 10 of the Administrative Procedure Act (60 Stat. 
243, 5 U. S. C. §1009), (a) from a final decision and order 
of the Federal Communications Commission, released 
April 15, 1955, denying the application of Appellant and 
granting the competing application of KCRA, Inc. for a 
permit to construct a new television station to be operated 
on Channel 3 in Sacramento, California, and (b) from a 
Memorandum Opinion and Order of the Commission, re¬ 
leased July 25, 1955, denying a petition filed by Appellant 
on May 16, 1955, requesting both a further hearing and 
reconsideration of such decision. 2 A Notice of Appeal 
was filed in this Court on August 19, 1955. 

STATEMENT OF CASE 

This proceeding involves the mutually exclusive applica¬ 
tions of Sacramento Broadcasters and KCRA, each seek¬ 
ing a construction permit for a new television station on 
Channel 3 in Sacramento, California. 

Appellant, Sacramento Broadcasters, is wholly owned 
by Lincoln Dellar, its President, who has spent practically 
his entire adult life in radio broadcasting (R. 5066-7, 
Ifll-12). 3 In 1932, shortly after his graduation from the 
University of California, Mr. Dellar accepted the position 
of manager of Station KGB in San Diego, California (R. 
5066, fll2). In order to broaden his broadcast experience, 
Mr. Dellar came to New York in 1935, where he obtained 
employment with the Columbia Broadcasting System in 

2 For convenience, the final decision of the Commission released April 15, 
1955, will be referred to as “ Decision ’ f and the Memorandum Opinion and 
Order released July 25, 1955, will be referred to as “Memorandum Opinion”. 

3 All parties have agreed that the Joint Appendix will be printed on or 

before February 2S, 1956, and that a system of pagination will be used which 
will clearly indicate the references to the Joint Appendix and the Record. 
(See Prehearing Stipulation filed with this Court on October 20, 1955). 
Therefore, only references to the Record will appear in this Brief, and they 
will be indicated by “ (R. ) ”. 
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its radio sales department and later, by promotion, as 
one of the two men in that network’s station relations 
department (R. 2017-8). In the latter position, Mr. Dellar 
visited virtually every station on the CBS network, study¬ 
ing their operational, business and program problems and 
brought many new affiliates to the network (R. 2018-20). 
In 1938, CBS made Mr. Dellar general manager pf its 
maximum power (50 kw) Station WBT, at Charlotte, 
North Carolina (R. 2021-2). He returned to the jWest 
Coast in 1940 as general manager of Station KSF(j), the 
CBS affiliate in San Francisco (R. 5066, 1112). Whpn, on 
January 1, 1942, CBS transferred its affiliation to anjother 
station in that market (R. 2026), under Mr. Deliar’s ;man- 
agement, Station KSFO was reprogrammed on an inde¬ 
pendent basis and was able to weather successfully the 
serious dislocation involved (R. 2028-35). In 1941, at the 
government’s request and under Mr. Dellar’s supervision, 
KSFO built a 100 kw international broadcast statioii and 
programmed it to reach both our Armed Forces overseas 
and audiences in Latin America and the Pacific ared (R. 
5066, U12). During the war, Mr. Dellar also served as 
Chief of the Radio Division of the Office of War Infolrma- 
ation in San Francisco and later acted as a consultant to 
that agency (R. 5066-7,1112). 

After the war, in 1945, Mr. Dellar moved to Sacramento 
and established his own station, KXOA, of which hp has 
remained active head and sole owner (R. 5067, J[12). 
Later in 1945, KXOA added an FM station in Sacrarriento 
(R. 5067, 1fl2). In order to better meet the expanding 
needs of the Sacramento Valley area in the period follow¬ 
ing World War II, Mr. Dellar undertook to improve the 
facilities of Station KXOA and, secondly, to establish 
sister stations to the north and south of Sacramento (R. 
3798). In 1946, he organized Valley Broadcasting Com¬ 
pany, which received a construction permit to ^)uild 
KXOB, a 1 kw station in Stockton, and in 1947, j Mr. 
Dellar obtained a permit for a 5 kw station in Chico (R. 



5067, 1[12). In December, 1950, Mr. Dellar purchased 
Station KDB, Santa Barbara, California (R. 5067, tfl2). 
With the lifting of the television freeze in 1952, Mr. Dellar 
contracted his broadcasting activities so that he could con¬ 
centrate his efforts and funds on television development in 
Sacramento (R. 2011, 2205-6). As a result, with Commis¬ 
sion consent, he sold his interest in Stations KXOB, Stock- 
ton, KDB, Santa Barbara, and KXOC, Chico (R. 5067, 
fn. 4, 5, 6). Mr. Dellar has lived in Sacramento since 
1945 and is active in community affairs (R. 5066-7, fil2). 

KCRA, which is the licensee of Stations KCRA and 
KCRA-FM, Sacramento, is 50% owned by Ewing C. Kelly, 
its President and one of its three directors, and 50% by 
the three Hansen Brothers (R. 5065, H8). One of the 
latter, C. Vernon Hansen, is Vice President and a director 
of KCRA; another, Gerald Hansen, is Secretary-Treas¬ 
urer and a director (R. 5065, fl8). The Hansen brothers 
and their father own and operate the largest locally owned 
dairy in Sacramento (R. 1164-5). They do not participate 
in the day-to-day operation of Station KCRA which they 
leave in the hands of Mr. Kelly (R. 761, 1166, 1641, 1695). 
None of the Hansens would devote full time to the pro¬ 
posed television station, but, because of their substantially 
greater financial commitments for television, their par¬ 
ticipation would be changed to the extent that Gerald 
Hansen should spend about half of his time at the station 
to see that it is run on a businesslike basis (R. 1212, 1644, 
1679-80). The Hansen brothers have resided in Sacra¬ 
mento since 1921, and are members of a number of civic 
organizations and enterprises in that city (R. 5066, H10). 

After a career in the field of newspaper advertising in 
Kansas, Oklahoma, Texas and California, Mr. Kelly moved 
to Sacramento in 1936, where he established an advertis¬ 
ing agency under his own name, and continued in the adver¬ 
tising business until the end of 1948 (R. 5065-6, 1J9). Mr. 
Kelly has served as general manager of Station KCRA 



5 


since its inception, and he would serve in the same capa¬ 
city for the proposed television station (R. 5066, fl9); He 
is active in Sacramento civic affairs (R. 5066, fl9). j 

i 

Following hearing 4 and the filing of Proposed Findings 
of Fact and Conclusions by the applicants (but noj; the 
Commission’s Broadcast Bureau), the Examiner rendered 
an Initial Decision favoring KCRA 5 (R. 4762-93). Excep¬ 
tions to this decision were filed by both applicants and by 
the Broadcast Bureau, and oral argument was held thereon 
before the Commission en banc (R. 4801-11, 4812-4946, 
5010-55, 5623-44). On April 15, 1955, a decision wa$ re¬ 
leased, granting the application of KCRA and denying ithat 
of Sacramento Broadcasters (R. 5062-5108). Commis¬ 
sioner Hyde dissented, favoring a grant to Appellant, i and 
Commissioner Lee did not participate. A Petition foir re¬ 
hearing and reconsideration filed by Sacramento Broad¬ 
casters was denied by the Commission on July 25, 1955, 
with Commissioners McConnaughev and Mack abstaining 
from voting and Commissioner Hyde not participating 
(R. 5208-21). j 

In its Decision, the Commission first found that tyoth 
applicants met all minimum qualifications (R. 5095, flirt). 
Turning next to a comparative consideration of the fwo 
applications, the Commission rejected each of the prefer- 

* The applications were designated for hearing on issues which required a 
determination, among other things, of (1) the legal, technical, financial! and 
other qualifications of the applicants to construct and operate their proposed 
stations, (2) the type and character of the program service proposed by |each 
and whether it would meet the needs of the communities and areas to be 
served, and (3) on a comparative basis, which of the applicants shoul<j[ be 
preferred for a grant (R. 5062, fll). 

s In his Initial Decision, the Examiner awarded preferences to Sacramento 
Broadcasters on (1) its superior assessment of the television program n^eds 
of the Sacramento area, and (2) the more diversified background of expe¬ 
rience in radio of its principal, Mr. Dellar, over that of KCRA’s principal, 
Mr. Kelly, and his demonstrated superior management skill under adverse 
conditions. However, he preferred KCRA because he believed that a grant to 
it would insure “a more stable, continuous and progressive service tjhat 
Sacramento Broadcasters does not match” (R. 4792). 


f i 

j 

i 


! 

i 
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ences which had been awarded by the Examiner (see Foot¬ 
note 4 ,p. 5, supra) and either overruled or ignored each 
of the many contentions for preferences advanced by the 
applicants. Instead, dnbbing the applicants as ‘ 1 two of the 
most evenly matched applicants we have encountered”, it 
rested its preference of KORA upon a completely new 
factor, “past program records”, in which it found that 
KCRA had a slight margin of superiority (R. 5107, fl77). 
From this it concluded that KCRA should receive the grant 
because it offered “slightly greater assurance of the likeli¬ 
hood of effectuation” of its TV proposals (R. 5102, fl68). 

The Commission’s preference of KCRA on “past pro¬ 
gram records” originally rested upon two findings—(1) 
that KCRA’s record with respect to implementation of its 
stated policies was slightly better than that of Appellant, 
and (2) that Sacramento Broadcasters’ record in the area 
of “promise against performance” 6 was a generally satis¬ 
factory but spotty one, and that there was an absence of a 
showing that KCRA had such a record (R. 5102, ft68). 
Even when thus doubly supported, this preference for 
KCRA was acknowledged to be a slight one, but the Com¬ 
mission, nevertheless, held that these two facets of past 
broadcast records reflected the sole “significant difference” 
between the applicants (R. 5107, ff77, R. 5208, fl3). Subse¬ 
quently, upon reconsideration initiated by Appellant’s pe¬ 
tition for rehearing, the first of the two props for the pref¬ 
erence for KCRA listed above was eliminated (R. 5210, fl5). 
Thus, the basis for preferring KCRA and for concluding 
that it was more to be relied upon to carry out its proposal, 
was reduced to the single ground of the difference found 
between the applicants on “promise against performance”. 


«The concept of “promise against performance’’ rests upon a purely sta¬ 
tistical analysis (by percentage) of an applicant’s program proposal as 
compared with a similar analysis of the station’s program schedule at some 
later time. The analyses cover both the type of programs (entertainment, 
news, agricultural, etc.) and the sources (network, recorded, wire and live). 
Sec pp. 19-20, infra. 
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The adverse finding concerning Sacramento Broadcast¬ 
ers’ asserted generally satisfactory but spotty record in 
this area, rested upon three instances—plucked outj of a 
total of about a hundred figures, represented by a dozen 
program categories in each of eight applications filed by 
four stations over an eight year period—in which a Dellar- 
owned station, on the basis of a random selection of but 
seven days (a “composite week”) out of the whole !year, 
fell short of broadcasting that percentage of total air 1 time 
which had been estimated for the “live” programming 
category two, three or four years previous (R. 5074, 

This finding was made despite the fact that the Commis¬ 
sion recognized that, in other respects, “the correlation is 
favorable to Sacramento Broadcasters” and that the pver- 
all record of Sacramento Broadcasters in this field was a 

j 

satisfactory one (R. 5074,1122). The Commission made no 
finding, as such, on KCRA’s statistical record in this; field 
since “no KCRA renewal application was introduced! into 
evidence” (R. 5100, H63). Instead, its preference for KCRA 
is bottomed upon this Court’s statement in Johnston 
Broadcasting Company v. Federal Communications Com¬ 
mission, 85 App. D. C. 40 at 47,175 F(2d) 351 at 358 (Rj>49): 

“It is only common sense to assume that adver¬ 
saries with substantial interests at stake will over-! 
look no advantage to be found in an opponent’3 
weaknesses”. 

i 

Neither applicant made any claim of superiority, either 
in its direct case or on cross-examination of its opponent, 
on the basis of a comparison of program percentage! sta¬ 
tistics in the field of “promise against performaiice”. 
Indeed, KCRA expressly disclaimed any preference ifi the 
whole area of past broadcast records, both before the! Ex¬ 
aminer (R. 5585) and in oral argument before the Com¬ 
mission (R. 5047-8) and specifically agreed with Appellant 
that program service could best be evaluated qualitatiyely, 
rather than quantitatively (R. 2946). Commission counsel 
alone interjected this subject into the hearing during his 


cross-examination of Sacramento Broadcasters’ witnesses, 
long after KCRA’s case had been completed. To save time, 
the Examiner ordered prepared exhibit material setting 
forth the program percentage statistics from the applica¬ 
tions of each of the four stations owned at one time or an¬ 
other by Mr. Dellar (R. 2933-4) and he received this data 
in evidence upon his own motion and over objections of 
counsel of Sacramento Broadcasters (R. 2934-5, 2952). 
However, he did not order any comparable data prepared 
with respect to KCRA. No party urged in Proposed Find¬ 
ings that this data be given any comparative significance in 
the Initial Decision (R. 4676-80, 4688-4760, 5526-87). The 
Examiner made no findings thereon nor did he even refer 
to the factor of “promise against performance” in his Ini¬ 
tial Decision. No exception was taken to the failure to 
make such findings by either Commission counsel or 
KCRA (R. 4801-11, 5623-44), and no mention of the subject 
was made by anyone during oral argument (R. 5010-55). 
Nevertheless, the Commission, denying as without deci¬ 
sional significance all other preferences asserted by the 
parties on the basis of the lengthy record, on its own, 
resorted to these few statistics, regarded as entirely with¬ 
out comparative significance by every other participant— 
even the applicant who was made the beneficiary—and 
made the same the crucial, indeed sole, basis for its 
decision. 

When Appellant, in its Petition for rehearing, urged 
that, under the circumstances, it was in order to take 
further testimony with respect to KCRA’s record in the 
field of “promise against performance” (which had so 
unexpectedly ballooned into such vital significance), the 
Commission in its Memorandum Opinion and Order ig¬ 
nored and did not even rule upon Appellant’s request for 
a remand (R. 5121, 7122). 

In resting its final choice between the applicants on this 
purported slight difference, the Commission passed over 
entirely, or held without “decisional significance”, the 
entire showing on matters which the applicants them- 
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selves deemed important. Among the factors and differ¬ 
ences held to be without comparative significance were 
the following: 

1. Staffing —the Commission held that the qualification 
of Sacramento Broadcasters’ known program staff ^as not 
to be given weight as against the unknown identity! of the 
program personnel of KCRA which will carry out its pro¬ 
posals, because the Commission assumes that “eacfy appli¬ 
cant will be able to employ competent personnel” (R. 5105, 
TT73). It further held that KCRA’s admitted inability in its 
AM operation to hire and retain strong programming per¬ 
sonnel was not significant because an applicant “i^ start¬ 
ing from scratch, so to speak, in television” (R. 510c, fl73). 
These matters are more fully discussed below at! pages 
27-33, 45-46. 

2. Past Programming —In the traditionally important 
area of past programming records, decisional significance 
was denied to the differences between the records pf Sta¬ 
tions KXOA and KCRA, despite the fact that the jrecord 
showed that in each of the important public service cate¬ 
gories of education, religion, news and agriculture, Station 
KXOA had broadcast specifically identified programs 
which were substantially more in number, served! many 
more organizations, aggregated markedly more time, were 
much more consistently carried, and were more generally 
distributed throughout the week than comparable programs 
of KCRA (R. 5213-5). The Commission also disposed of 
a showing, as involving a matter of “apples and pears”, 
of the great divergence between KCRA’s concern! about 
public service programming in its actual past program¬ 
ming and the devotion it exhibits to such programming in 
its television paper proposal (R. 5098-9, U60). These dif¬ 
ferences are more fully described in pages 37-42, infra . 

3. Management Experience and Competence —The! Com¬ 
mission held as without any decisional significance, insofar 
as the likelihood of effectuating proposals was concerned, 
the far greater management skill possessed by the pxecu- 
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tive head of Sacramento Broadcasters compared with his 
counterpart in KCRA, as shown not merely by his marked¬ 
ly greater diversity as well as length of broadcast service, 
but also his significantly more successful record in dealing 
with both day-to-day and long-range problems in actual 
broadcast operations over the years (R. 5106, fl74). These 
differences are more fully discussed at pages 43-47, infra. 

STATUTES AND REGULATIONS INVOLVED 

The relevant portions of statutes involved are set forth 
in the Supplement to this Brief. 

STATEMENT OF POINTS 

I. The Commission erred in granting KCRA a pref¬ 
erence in the area of “promise against perform¬ 
ance”. 

A. The conclusion that KCRA is entitled to a pref¬ 
erence in this area is erroneous as a matter of 
fact. The area involved is not a truly significant 
one and the difference—if there be one—between 
the applicants is so slight as to be “wdiolly un¬ 
substantial”. 

B. Resting the preference for KCRA on a one-sided 
record was an error of law and the Commission’s 
refusal to complete the record was an abuse of 
discretion. 

II. The Commission exceeded its lawful authority and 
vitiated the requirement for comparative considera¬ 
tion set down in the Johnston case, by eliminating 
staffing from the area of comparative consideration. 

III. The Commission erred in resolving the issue of 
comparative reliability solely upon the slight differ¬ 
ence in “promise against performance”. There were 
other factors, admittedly relevant to the issue, 
which were neither considered nor properly weighed 
because of the erroneous decisional processes 
employed. 


SUMMARY OF ARGUMENT 

This case involves important questions of the applica¬ 
tion of the requirements laid down in the Johnston case 7 
for agency decision in a comparative hearing involving 
competing applicants for a license. These questions in¬ 
clude (1) whether the sole and decisive preference can he 
based upon a wholly insubstantial difference between the 
applicants; (2) whether a traditional comparative factqr, 
staffing, can be eliminated from the arena of comparative 
consideration by means of an assumption unsupported by 
the record; and (3) whether due process is denied if the 
decisional process employed in resolving an issue of deci¬ 
sional significance (such as reliability) involves (a) the 
application of inconsistent and double standards of ‘‘deci¬ 
sional significance" to the several differences between the 
applicants bearing upon that issue or (b) separate cop- 
sideration of the several admittedly relevant factors beam¬ 
ing on the ultimate issue, disposing of each separately 
under a vague standard of “decisional significance’', thus 
precluding a composite consideration of all of the facts 
and differences, pro and con, bearing on the issue. 

L The Commission’s entire decision rests upon ohe 
admittedly “slight” difference between the applicants jn 
the area of “past broadcast records” and specifically, ^n 
the area of “promise against performance”. The differ¬ 
ence found is between Sacramento Broadcasters’ “overall 

i 

satisfactory” but assertedly “spotty” record, and that of 
KCRA which, based upon an absence of evidence, can be 
deemed no better than “satisfactory”. Concededly “slight” 
even before half of its support was eliminated by the Conii- 
mission upon reconsideration, this difference is too flimsy 
and insubstantial to support the heavy load of a grant bf 
one application and the denial of another. 

i 

_ i 

~ Johnston Broadcasting Company v. Federal Communications Commission, 
S5 App. D. C. 40; 175 F(2d) 351 (1949). 
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The finding adverse to Sacramento Broadcasters, upon 
which the asserted crucial difference necessarily depends, 
rests upon three instances (one for each of three of the 
four stations owned by Sacramento Broadcasters or its 
sole stockholder, Dellar) in which a statistical estimate 
of future programming in one of several categories—live 
programming—varied from the actual programming sev¬ 
eral years later, as shown by a statistical analysis of only 
seven days’ programming arbitrarily selected out of a 
whole year. In view of the fact that the Commission’s 
'whole purpose in establishing the quantitative analysis 
was merely to provide estimates, based upon the “respon¬ 
sible judgment” of the applicant, rather than a blueprint 
or “promise” of future programming, and, in view of the 
very nature of the concept—the vague contours of the very 
program category in question, the wide shifts in classifica¬ 
tion possible from insignificant program changes, and the 
necessity of revising program schedules to meet changing 
conditions during the intervening period—reliance upon 
the purely mathematical comparison was improper. The 
Commission itself has never regarded the percentage sta¬ 
tistics involved in “promise against performance” com¬ 
parisons as anything but a rough measuring stick incap¬ 
able of the very mechanical application here made. Indeed, 
it has freely conceded in other cases, that some variation 
between promise and performance will inevitably arise. 
Moreover, the instances relied upon here were but three 
in one category out of scores of estimates made over many 
years in many areas, as to which not only was no excep¬ 
tion taken, but the correlation was found to be “favorable” 
to Sacramento Broadcasters. Finally, even its competitor, 
KCRA, failed to claim—indeed expressly disavowed—any 
superiority in this area. In view of the foregoing, it is 
plain that the Commission is relying upon a picayun# 
peccadillo here, fashioned in an entirely academic manner, 
which cannot provide substantial support, standing alone, 
for any ultimate finding that Sacramento Broadcasters is 
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substantially less to be relied upon that is KCRA to ful¬ 
fill proposals and commitment made herein. 

No more justified, under the circumstances of this case, 
is the process by which the Commission arrived at the 
other half of the equation upon which KCRA’s preference 
rests. This is the conclusion that, from the absence of a 
statistical showing as to KCRA’s record of “promise 
against performance”, it must have had a satisfactory 
record, untainted by the one stigma of “spottiness” l^id 
upon Sacramento Broadcasters. This conclusion, however, 
rests upon a distorted application of the statement of tpis 
Court in the Johnston case that in view of the adversary 
nature of these hearings, the Commission can rely upon 
the parties to frame the issues, since adversaries can be 
expected to point out not only their own strong points out 
their opponent’s weaknesses (85 App. D. C. 40 at 47; 175 
F(2d) 351 at 358 (1949)). 

The vice in the Commission’s process is the assumption 
that Sacramento Broadcasters is chargeable with the defi¬ 
ciency in the record and that it alone had the burden |of 
producing the statistical data in KCRA’s record on “prom¬ 
ise against performance”. This is a comparative case. !lf 
Sacramento Broadcasters had claimed any superiority 
over KCRA in this area the ruling that it had the burden 
of producing evidence would be understandable. But j it 
claimed no such preference, and hence assumed no sujfii 
burden. Its failure to attack KCRA’s record cannot be 
distorted into an implied concession that KCRA’s record 
was superior to its own. If this w’ere true, then KCRA’s 
own inaction — indeed, its express disavowal — would 
amount to a concession on its part that Sacramento Broad¬ 
casters’ record was a superior one. The fact is thkt 
neither applicant offered evidence either in support of ilts 
direct case or in attack upon its competitor’s case. Und^r 
these circumstances, the only logical inference to be drawn 
here from both applicants’ inaction is that there is no sub- 


I 
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stantial difference between them upon which a preference 
would lie. 

Actually, it was an arm of the Commission which pro¬ 
duced the statistical data concerning Sacramento Broad¬ 
casters. Accordingly, it had the burden of producing all 
the information fairly on both sides, and the absence of 
evidence is chargeable to the Commission itself, rather 
than the parties. Reliance by the Commission upon this 
one-sided record is all the more unjustified, since after 
introduction of the data concerning Sacramento Broad¬ 
casters, no point adverse to Sacramento Broadcasters was 
raised by anyone (neither the Commission’s staff, the 
Examiner nor KCRA) until the final decision when the 
Commission itself, on its owm motion, unearthed this for¬ 
gotten data and rested its whole decision on it. Under 
the circumstances, in the interest not only of a complete 
record, but a fair hearing—including affording the oppor¬ 
tunity to meet a point which by common consent had been 
discarded as without consequence—the Commission should 
certainly have granted Sacramento Broadcasters’ request 
for a further hearing to obtain comparable data with 
respect to KCRA. The Commission’s failure to even rule 
on this request for remand is obvious error. 

II. Although proper comparative consideration entitles 
an applicant to show any difference of a substantial nature 
indicating that it can better be relied upon than its com¬ 
petitor to serve the public, and although staffing proposals 
traditionally have been regarded by the Commission as 
one of the important comparative factors because of its 
intimate connection with the effectuation of what is the 
essence of broadcasting, namely programming, the Com¬ 
mission in this case erroneously removed staffing from the 
arena of comparative consideration . This it did by mak¬ 
ing an assumption that, given a grant, KCRA would be 
able to hire not only the necessary complement of person¬ 
nel, but competent personnel to effectuate its program- 
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ming. It did this, despite the absence of any evidence in 
the record, or any substitute therefor, to support) such a 
conclusion. Moreover, it refused to consider sleriously 
evidence showing that, no matter how valid such an as¬ 
sumption might be in other cases, it was inapplicable in 
this case, since KCRA has had notable difficulty in the 
past, under the very same management proposed tfor tele¬ 
vision, in building a strong staff, particularly in tljie criti¬ 
cal area of program personnel. Finally, the Cominission 
refused to give comparative consideration to the fdct that 
Sacramento Broadcasters had a known, identified staff of 
key program personnel with excellent qualification^, while 
KCRA’s staff in this vital area is wholly unknown: As a 
result of its reliance upon invalid assumptions, the Com¬ 
mission erroneously refused to consider whether Sacra¬ 
mento Broadcasters w T as entitled to a preference on the 
factor of staffing. This was particularly critical in view 
of the single basis for the decision in this case that KCRA 
is more likely to effectuate its proposals in this hearing. 
It is not without significance that judicial approval! of the 
Commission’s decisional process on this point coujd w’ell 
lead to a whittling aw r ay of the comparative procests upon 
wilich applicants are entitled to be heard under the John¬ 
ston case ruling. j 

III. The Commission’s ultimate finding that KCRA was 
more likely to effectuate its program proposals fitids its 
support solely in the single, narrow and unwarranted pref¬ 
erence on “promise against performance”. The Commis¬ 
sion reached this result by holding every other difference 
between the applicants in the area of reliability to b£ lack¬ 
ing in “decisional significance”. Neither the decisional 
process followed by the Commission in treating the com¬ 
peting differences presented on the ultimate issue of! relia¬ 
bility, nor its separate holdings thereon, can be supported. 

First, it was only by capriciously applying entirely dif¬ 
ferent and inconsistent standards of “decisional ^ignifi- 




cance” to the various facts shown by the record that the 
Commission was able to reduce this case to one factor, 
namely “promise against performance’’. The record shows, 
however, differences between the applicants in other fac¬ 
tors relevant to the issue of reliability, which are far 
greater and on more significant factors than that relied 
upon in the area of “promise against performance”. Thus, 
the record shows differences in the following areas: (1) 
Staffing—As shown above, the superiority of Appellant’s 
staffing proposal is substantial, but it was not even con¬ 
sidered. (2) Past Programming—In the admittedly vital 
area of past program service, the record clearly estab¬ 
lishes that Sacramento Broadcasters’ station has con¬ 
sistently done a superior job of serving the public service, 
educational, news and religious needs of the Sacramento 
area. Moreover, the wide chasm between KCRA’s pur¬ 
ported devotion to public service programming in tele¬ 
vision when contrasted with its lack of concern with such 
programming in its past AM operation, reflects adversely 
upon that applicant’s reliability to fulfill its plans and 
proposals in this hearing. (3) Management Competence— 
In scope and diversity of broadcast experience, in success 
in building and maintaining a strong staff, in ability in 
enforcing compliance with station policies, in capacity to 
handle complex and long-range business proposals like the 
television venture here under consideration, Sacramento 
Broadcasters’ principal not only has markedly superior 
broadcast management competence but must be held to be 
far more reliable to provide such for future television. 
In holding, therefore, that the substantial differences be¬ 
tween the applicants in these areas was without “decisional 
significance” while the slight difference between them in 
“promise against performance” was decisionally signif¬ 
icant, the Commission necessarily must have employed dif¬ 
ferent standards of decisional significance in measuring the 
several facets of the issue of reliability. 

Secondly, the decisional process employed by the Com¬ 
mission herein involved the selection and assertion as ma- 
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terial of the one characteristic favorable to KCRA a!nd the 
ignoring of all of the other differences between theiji rele¬ 
vant to the issue of reliability. The differences whibh ad¬ 
mittedly existed on these several factors favoring Sacra¬ 
mento Broadcasters—even if assumed not to achieve the 
status of “decisional significance”—should, nevertheless, 
have been considered together and at one time in the final 
composite conclusion as to which applicant was mor^ to be 
relied upon to effectuate its proposal. Here, the differences 
favoring Sacramento Broadcasters were never weighed 
vis-a-vis the difference favoring KCRA. This process, 
opening the door to a decision on “selective characteris¬ 
tics” rather than on all the differences of record, mtist be 
held invalid. 

ARGUMENT ! 

i 

L 

THE COMMISSION ERRED IN GRANTING KCRA A PREFERENCE IN THE AREA 
OF "PROMISE AGAINST PERFORMANCE" 

As noted in the Statement of the Case (supra, pp^ 6-7), 
the Decision hinges entirely upon the preference the i Com¬ 
mission granted KCRA on the factor of “promise against 
performance”. At the outset, it is necessary, therefore, 
to consider the nature of, and support for, the all-iijnpor- 
tant single preference that was granted. It is submitted 
that this preference is so insubstantial and picayune, that, 
standing alone, it cannot support the grant of one applica¬ 
tion and the denial of another. 

I 

The decisional process followed by the Commission was 
first, a finding adverse to Sacramento Broadcasters on the 
basis that its overall “satisfactory” record was “spotty”; 
second, the finding of the absence of any showing with re¬ 
spect to KCRA’s record in the area; and third, on the ibasis 
of the “common sense” assumption expressed iii the 
Johnston case, 8 that KCRA was entitled to a preference. 
A review of this process demonstrates (1) that, ev^n as 


s Quoted above, p. 7, supra. 
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the record now stands, the conclusion of a preference for 
KCRA is not supported as a matter of fact by the strained, 
academic and unrealistic inferences on which it rests; and 
(2) that the one-sided and truncated record—deficiency for 
which the Commission, not Sacramento Broadcasters, is 
chargeable—requires the introduction of comparable evi¬ 
dence with respect to KCRA, if a fair and impartial hear¬ 
ing and comparison of the applicants is to be had here. 

A. The conclusion that KCRA is entitled to a decisive preference 
on "promise against performance" is erroneous as a matter 
of fact 

The concept of “promise against performance’’ which 
was invoked in this case has its origin in the Commission’s 
Report of March 7, 1946, entitled ‘ ‘ Public Service Respon¬ 
sibility of Broadcast Licensees”. 9 In that report, among 
other things, the Commission re-examined certain of the 
programming aspects of its license renewal procedures, 
and determined that its future procedure would involve 
the submission of data in applications “setting forth the 
proposed program service of the station, the consideration 
of that application on its merits, and subsequently the 
comparison of promise and performance when an applica¬ 
tion is received for a renewal of the station license” (em- 
. phasis added) (1 RR 53:2961. To this end the Commission 
A* revised its application forms so as to provide for a statis¬ 
tical analysis (by percentages) of a station’s program logs 
for seven days of a composite week, which it agreed to 
select at random at the end of each year (e.g., Form 301, 
Section IV, 1 RR at pp. 101,111-13). The forms, of course, 
call for representations on a number of other subjects, in¬ 
cluding engineering and financial matters and staff pro¬ 
posals. With respect to program categories, the Commis¬ 
sion established a series of uniform definitions (entertain¬ 
ment, religious, agricultural, educational, news, discus¬ 
sion, talks, network, recorded, wire, live, commercial and 

« Portions of this report are set forth in 1 RR at pp. 53:134-6 and pp. 
53:8 90-90 1. - 9.0-6. 


sustaining) which are revised from time to time (see 1 
RR at 53 j S QG - G Oi). The use of the statistical analysis form 
was intended to provide the Commission with a quantita¬ 
tive as distinguished from a qualitative, analysis of ia sta¬ 
tion ’s programming for use in connection with its process¬ 
ing of renewal applications. 

| 

It was not, of course, the intention of the Comipission 
in calling for the statistical analysis of a program pro¬ 
posal, to require a blueprint of future programming iwhich 
an applicant was required to follow throughout the suc¬ 
ceeding three-year license period. On the contrary] both 
in the Report and in the application forms themselvfes the 
Commission has made clear that an applicant was ibeing 
called upon for no more than a “responsible judgment 
of his proposed programming policy” (emphasis added) 
(see Form 301, Section IV, 1 RR 101 at 111 under “Notice 
to All Applicants”). 

i 

This is only sensible because, in the nature of things, 
nothing more than a responsible estimate can be expected. 
New and different conditions may radically affect th^ pro¬ 
gramming of a station—for example, the upheaval caused 
in AM broadcasting by the gradual emergence of television 
to a dominant position in the years since 1948 has necessi¬ 
tated drastic changes in the program service of many AM 
stations. Secondly, service to the public requires flexibility 
of judgment, and public demand may require a change in 
programming emphasis. Furthermore, the cooperation of 
local groups and organizations in the execution of program 
proposals may not be forthcoming. The Commission has 
repeatedly recognized these realities of the situation. It 
has, perhaps, best expressed them in a contemporaneous 
television case—strangely enough, also involving thd city 
of Sacramento—in which it said: 

I 

“We cannot close our eyes to the realities which 
affect the implementation of a proposal. Cooperaf 
tion of civic organizations secured prior to hearing 
may not be forthcoming when these organizations 
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are sought to translate their activities into pro¬ 
grams. Public acceptance of programs in a large 
measure determines what a station will broadcast 
regardless of hearing promises. Recognizing that 
some variation between promise and performance 
will inevitably arise, our concern is not with the 
performance of individual programs as promised, 
but rather, how the licensee has fulfilled its respon¬ 
sibilities as steward of its public trust. * * * Al¬ 
though we note that some disparities exist between 
the promise and performance in the operation of 
KMOD * * *, the record does not demonstrate an 
abandonment of its promises nor an operation in¬ 
consistent with the public interest. KMOD has car¬ 
ried informational programs, announcements and 
program material in behalf of local organizations, 
and has presented a well-rounded program sched¬ 
ule. * * * There is nothing in the record that war¬ 
rants a finding that reliance cannot be placed on 
the promises advanced by Telecasters and the im¬ 
plementation of its programming * # * ” (empha¬ 
sis added) ( McClatchy Broadcasting Company, 9 
RR at 1220g) 10 

Still a further difficulty with reliance upon such statis¬ 
tical data arises from the fact that the program classifi¬ 
cations themselves are not sufficiently precise to permit 
any more than the most generalized measurement of per¬ 
formance in a particular category. This is particularly 
true of the “live” category. Generally speaking, it is a 
program presenting live talent. But such a program may 
easily become a wire or recorded program. Thus, a news 
program, 51% of which consists of locally collected items 
and 49% of items virtually verbatim from the news ticker 
is a “live” program; if the proportions are reversed, the 
program ceases to be “live” and becomes “wire”. On 
the other hand, if the ticker items are substantially re¬ 
written and not read verbatim, that material may be classi¬ 
fied as “live”, thus changing the classification of the en¬ 
tire program (see 1 RR 53:298). Further, a program 
otherwise “live” loses that classification if it uses a re- 


10 See also The Enter-prise Company, 9 RR at S18g (1954). 
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cording other than in a “wholly incidental mannerj” (see 
1 RR 53:298). There is considerable uncertainty and dis¬ 
pute in the industry whether a single two and a half min¬ 
ute recording in a half hour program makes that period 
a “recorded” rather than “live”. The other program 
categories are subject to similar infirmities. It is perfectly 
apparent, therefore, that classification of program^ may 
depend upon such intangibles as the varying interpreta¬ 
tion of the person filling out the form, a change }n the 
individual making the analysis, or even a change in, or 
new interpretation of the Commission’s definitions. More¬ 
over, the arbitrary selection of only seven days out 6f the 
365 days of the year may well give a warped and distorted 
picture of the station’s performance throughout the jj-ear. 11 

It is obvious that the statistical analyses of program 
classifications in Commission forms can provide only the 
most general and unreliable measure of a station’s! pro¬ 
gramming or of whether it has actually “performed” in 
substantial accord with its “promise”. The repeate4 dis¬ 
avowal by KCRA—as well as by Sacramento Broadcasters 
—of any such use of the statistics is sufficient proof of! this. 
The fact is that a finding adverse to Sacramento Broad¬ 
casters’ reliability is not justified by the few statistics 
which the Commission plucked from the record. Oi the 
many matters on which Dellar has made representations 
or estimates or judgments (not “promises”) overj the 
years in a large number of applications, under a Wide 
variety of circumstances, the Commission found but! two 
or three items in but one category, where the divergence 
was marked enough to attract its critical eye. Consider¬ 
ing everything, the record was, even with respect to! the 
one category involved, a “satisfactory” one overall! (R. 


U This is well illustrated in the instant case. The record shows that during 
1952, Station KXOA broadcast 27 quarter hour programs, 11 half hour!, pro¬ 
grams and 15 one hour programs in the field of education (R. 3808). j Yet, 
because none of this programming happened to fall on the seven days ojf the 
composite week, the analysis shows 0% in the category “ education ’ *■ (R. 
5072, ^19). 
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5074, J[22). Those few instances singled out by the Com¬ 
mission for their apparent unfavorable correlation are 
counterbalanced by others in which the correlation was 
found to be favorable. All in all, the “spotty” characteri¬ 
zation amounts at most to a picayune peccadillo in an aca¬ 
demic sense only, which cannot achieve the dignity of a 
decisionally significant departure from the “satisfactory” 
record which Dellar has admittedly compiled. 

The important thing in assessing a station’s program 
record is not the statistics, but what the performance has 
been. In this very case, the Commission acknowledged this 
by stating that “ * * * we do not now, or at any time, 
award a preference on programming on mere numbers or 
percentage figures without relation to a showing as to 
the nature or content of such programming” (R. 5216, 
fn. 15). Here, the Commission found that, qualitatively, 
KXOA’s programming has been a worthwhile one in the 
public interest (R. 5099). It is this rather than bare sta¬ 
tistics which should have been controlling. Had the Com¬ 
mission relied upon the quality of the performance rather 
than bare statistics in a single category, its decision would 
not have been whollv inconsistent with what it said in its 
recent Westinghouse Radio Stations case: 

“While we observe that * * * performance has not 
matched promise, we do not believe, in view of the 
single program classification which has been chal¬ 
lenged, that the satisfactory nature of the over-all 
past performance of the stations referred to has 
been called into question”. (10 RR at 957). 

So much for the adverse part of the comparison between 
the applicants. What is the nature of the finding with 
respect to KCRA? Since no comparable evidence with re¬ 
spect to KCRA’s record of “promise against perform¬ 
ance” was introduced in evidence, it is obvious that the 
most that can be attributed to KCRA is a record which 
involves merely the absence of the adverse. In the absence 
of evidence, the most that can be inferred is that KCRA’s 
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record in this area was also a satisfactory one. In fact, 
the Commission itself, has recognized elsewhere thht this 
is the only inference to be drawn from the absence <f>f evi¬ 
dence on “promise against performance”. (Radio station 
KHF Co., 11 RR at 105 and 106). | 

The result is, therefore, that KCRA cannot be found to 
have a better than “satisfactory” record and Sacramento 
Broadcasters cannot be found, in any substantial or mean¬ 
ingful sense, to have worse than a “satisfactory” record, 
on the overall issue of “promise against performance”. 
At best, there is a hair-line distinction. The attempt to 
project the alleged “spotty” aspect of Sacramento ^road- 
casters’ record into a decisionally significant difference 
must be rejected as a matter of common sense judgment 
of the values which govern everyday affairs. The Com¬ 
mission cannot rest an ultimate finding of preference; sole¬ 
ly upon a comparative factor involving insubstantial dif¬ 
ferences. The preference found for KCRA is so flimsy and 
so insubstantial—if indeed it exists at all—that thei ulti¬ 
mate finding of greater reliability which is predicted 
thereon must fall, as not rationally derived from the Jmsic 
facts in evidence. j 

i 

B. Resting the preference for KCRA on the one-sided record wees 
an error of law and the refusal to complete the record wjas an 
abuse of discretion 

i 

The Commission’s Decision does not and could not,con¬ 
tain any basic finding as to KCRA’s record in the field of 
“promise against performance” since, as the Commission 
noted, “no KCRA renewal application was introduced into 
evidence” (R. 5100, U63). The Commission’s finding, there¬ 
fore, must rest wholly upon the inference to be dtawn 
from the very absence of such evidence. Strangely enough, 
the Commission has nowhere stated, in so many words, 
what inference is to be drawn in this case. Instead, as indi¬ 
cated above, it merely quoted one sentence of this Court’s 
decision in the Johnston case, supra, to the effect that; 
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“It is only common sense to assume that adver¬ 
saries with substantial interests at stake will over¬ 
look no advantage to be found in an opponent’s 
weaknesses.” 12 

However, since it awarded KCRA a preference in this area, 
it may be assumed that the Commission found that, be¬ 
cause no attack was made upon KCRA, its record in this 
area was, to some degree, better than Appellant’s. 

It is submitted that the drawing of any such inference, 
under the circumstances here involved, was not only wrong 
factually, but as a matter of law. 

Inherent in the Commission’s position are two unex¬ 
pressed concepts: that Sacramento Broadcasters had the 
burden of proving KCRA’s record in this field, and that 
by failure to make a showing, it conceded or must be held 
to have conceded, that KCRA’s record was superior. It is 
submitted that the Commission is in error on both counts. 

Appellant’s failure to attack KCRA’s record—assuming 
that the timetable of the case permitted it to do so—can¬ 
not be distorted into an implied concession that KCRA’s 
record was superior to its own. If this were true, then 
KRCA’s own inaction—indeed, its express disavowal— 
would amount to a concession on its part that Sacramento 
Broadcasters’ record was a superior one. What the Com¬ 
mission has completely overlooked is what this Court has 
repeatedly stated, that cases such as the present one are 
comparative and adversary proceedings. Johnston Broad¬ 
casting Company , supra; Easton Publishing Company v. 
Federal Communications Commission , 85 App. D. C. 83, 

12 Actually, this sentence has been quoted out of context and, hence, has 
been given a meaning other than that intended. A reading of the entire 
text of the decision makes clear that what the Court was discussing was the 
adversary nature of comparative proceedings and the extent to which the 
Commission can rely upon adversaries to develop the issues in the case. The 
Court nowhere indicated or implied that it had in mind a discussion of the 
evidentiary inferences or presumptions to be drawn from the absence of 
evidence. 
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175 F(2d) 344 (1949) ; Plains Radio Broadcasting Co. v. 
Federal Communications Commission, 85 App. D. jC. 48, 
175 F(2d) 359 (1949). An applicant is interested ip mat¬ 
ters on which it can claim superiority, not those in wljiich it 
is good, if its opponent is equally good, nor those in jwhich 
its opponent is bad, if it does not feel its record ip any 
better. Since the whole purpose of offering evidence; both 
in support of one’s direct case or in attack upon a compet¬ 
itor’s case, is to obtain a preference, it is just common 
sense not to waste time seeking a preference where! none 
exists. The only logical inference to be drawn here from 
the absence of both direct evidence and of attack by either 
applicant, is that there is no substantial difference between 
them upon which a preference would lie. 

Nor can Sacramento Broadcasters be charged with either 
the burden of developing the record on KCRA or thej con¬ 
sequence of a lack of showing on the point. If, at the out¬ 
set, Appellant had claimed a preference in the area of 
“promise against performance” then it would have had the 
burden of proof both as to its own record in this area; and 
KCRA’s. However, it made no such claim of preference; 
hence, it assumed no burden of proof with respect thereto. 
It is true that once the statistical data on Appellant’s' rec¬ 
ord in this area was received in evidence, the burden of 
going forward shifted to Appellant, but only to the ektent 
of requiring it to explain any deficiency in its own record. 
It cannot be said that at this point there was also shifted 
to Appellant the burden of proving KCRA’s record in,this 
area. This burden was KCRA’s if it desired a preference 
in this area, or that of Commission personnel, if they were 
determined to make this matter an issue in the case. Tinder 
the circumstances it was improper to assume, as the Com¬ 
mission apparently has done, that Appellant either had the 
burden of going forward with the evidence, or that it failed 
to meet that burden. 

i 

What the Commission conveniently overlooks is that it 
was an arm of the Commission itself which sought to intro- 




duce evidence on the subject—whether out of interest in an 
exhaustive record or out of an overdose of eagerness, is 
not clear. In any event, having begun the job, the Commis¬ 
sion had the burden of developing a complete record and 
a fair record, if it was to rest its preference in that area. 

If the Commission undertakes, in its discretion, to in¬ 
vestigate a possible area of preference not urged upon it 
by the parties, elemental requirements of due process and 
proper administration dictate that it do so fairly and 
equally as to both parties. Here the Commission investi¬ 
gated in detail the statistical record of one applicant in 
what turned out—unexpectedly, to be sure—the one critical 
area of comparison, but failed to make a comparable inves¬ 
tigation of the statistical record of its competitor. Cer¬ 
tainly the Commission cannot be permitted to rely upon its 
own dereliction—to award the decisive preference solely 
because it failed to fully and fairly develop an area of 
comparison which it alone undertook to investigate. 

Under the circumstances of this case, it is clear that fair¬ 
ness and considerations of due process required that the 
record be completed with respect to KCRA’s record on 
“promise against performance” before any decisive pref¬ 
erence was awarded in that area of comparison. Sacra^ 
mento Broadcasters properly asked in its Petition for re¬ 
hearing for the taking of such additional testimony, and 
offered to show that KCRA’s record in the field of “prom¬ 
ise against performance” contained adverse facts, partic¬ 
ularly in the field of educational programming. The fail¬ 
ure to grant this request was an abuse of discretion ( Cf . 
Braniff Airways, Inc. v. Civil Aeronautics Board, 79 App. 
D. C. 341, 147 F(2d) 152 (1945); Jacobsen v. National 
Labor Relations Board, 120 F(2d) 96 (C. A. A. 3rd, 1941)). 
The failure even to rule upon the request 'was worse; it 
violated the Administrative Procedure Act, Sections 6(d) 
and 8(b), and alone requires a reversal of the Decision 
below. 
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THE COMMISSION EXCEEDED ITS LAWFUL AUTHORITY IN ELIMINATING 
STAFFING FROM THE AREA OF COMPARATIVE CONSIDERATION 

Over the years, both in radio and in television, the ;Com- 
mission has followed the practice in comparative cases of 
evaluating, and according decisional significance t6 the 
relative merits of applicants’ staffing proposals. The im¬ 
portance which the Commission has attributed to stkff is 
best illustrated by cases which were decided five years 
apart —Johnston Broadcasting Company, 3 RR 1784 (1948) 
and Aladdin Radio and Television, Inc., 9 RR 1 (1953). In 
the Johnston case, the Commission awarded a preference 
(3 RR at 1793) which, on review, was sustained by this 
Court, 13 on the ground that the preferred applicant had 
assembled an experienced staff, which it proposed Ijo ex¬ 
pand, while its competitor had hired only a general man¬ 
ager. In Aladdin, which was decided while the instani case 
was pending before the Commission, a preference whs ac¬ 
corded Aladdin because it had actually selected a substan¬ 
tial portion of its staff, whereas its competitor, Denver 
Television Company, had not. The Commission reasoned 
that since “the qualifications of the remaining staff |mem- 
bers [of Denver Television Company] are largely un¬ 
known * * * there is no assurance as to the extent to 
which * * * plans or policies will be carried into Execu¬ 
tion # * * ” (see also Hearst Radio, Inc., 6 RR 994 (lj)51)). 

The reason for this is plain. The essence of program¬ 
ming is personnel. 14 The translation of a paper proposal 
to on-the-air programming is directly dependent upon the 
program staff and talent responsible for its execution. 
Moreover, the quality of the programming to be broad- 

i<85 App. D. C. 40, 175 F(2d) 351 (1949). 

14 There is an obvious difference between highly skilled, creative program 
production personnel, on the one hand, and stenographers, bookkeepers, sales¬ 
men and technicians, on the other. Appellant concedes that there is nd differ¬ 
ence between the applicants in their ability to recruit personnel of the latter 
type. Its arguments herein are limited to top-level program personnel such 
as program director, news director, farm director, women’s director, etc. 
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cast flows from the competence and other qualifications 
of the staff and talent. 

A comparative appraisal of competing personnel pro¬ 
posals, has three legitimate areas of inquiry: (1) whether 
the proposed staff is numerically adequate to carry out 
program proposals, (2) the background, experience, com¬ 
petence and associated qualifications of the staff, and (3) 
which applicant can better be relied upon to fulfill its 
staffing representations. 

Before the Commission, Appellant pointed out (R. 
5140-2) that material and substantial differences existed 
between the applicants, since it had selected an experi¬ 
enced man as its program director, had filled the positions 
of farm director, news director and women’s director and 
had, in addition, arranged for a substantial amount of 
the talent to be used in its programming, whereas KCRA, 
although identifying some management and technical per¬ 
sonnel, had offered no evidence as to who would be its 
program director or how' it proposed to recruit the 
balance of its program department personnel. Appellant 
also called attention to the candid admission of Mr. Kelly, 
who, in television as in radio, would be responsible for 
KCRA’s staff supervision, that KCRA still had much to 
learn about recruitment and that it had not been success¬ 
ful in obtaining strong people in programming (R. 1461- 
2). In this connection, Appellant noted that, in 1952 alone, 
the station had three different program directors and 
finally filled the position by giving that title to one of its 
announcers, that the station had been looking in vain since 
July and August, 1952, respectively, for the proper types 
of persons for its news man and farm director, and has 
spent a long time in an unsuccessful search for a satis¬ 
factory women’s director (R. 1408-9, 1410, 1411, 1438). 
From this record, Appellant argued that it should be pre¬ 
ferred not only because of the greater identification of its 
proposed staff, but also because it was a reasonable ex- 
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pectation that KCRA’s management would encounter like 
difficulties in television as in radio and, accordingly, Sac¬ 
ramento Broadcasters could better be relied upon to 
recruit and retain the complete staff proposed. 

i 

The Commission rejected Appellant’s contention(3 sum¬ 
marily, holding, on the one hand, that no preference was 
to be awarded on the basis of greater identification of staff 
for the reason “each applicant will be able to Employ 
competent personnel” (R. 5105, ff73) and, on the! other, 
that the reliability of an applicant’s staffing proposal could 
not be measured by its past record in radio station opera¬ 
tion because “the two operations are different * * * and 
the applicant is starting from scratch, so to speak, in 
television” (R. 5105, fl73). 

What is the evidentiary basis for the Commission’s 
finding that KCRA will be able to employ competent per¬ 
sonnel? Surely it is not facts of record, since the record 
does not contain a scintilla of evidence to show the ! avail¬ 
ability to KCRA of a competent program director,! news 
director, farm director or any of the other program per¬ 
sonnel proposed by it. Under the circumstances, there is 

i 

not even a factual foundation in this record—other than 
the fact of a grant—upon which to posit an inference of 
availability of any programming personnel to KCRA, 
much less competent personnel. As was pointed out in 
Tri-State Broadcasting Co. v. Federal Communications 
Commission , 68 App. D. C. 292, 96 F(2d) at 567 (|938), 
for an inference to be supportable: 

1 

“ * # • there shall be some rational or cohererit 
relationship between the basic and the ultimate 
facts, that the latter shall flow from the former. 

It was not the will of Congress as expressed pi 
the statute that orders shall be based upon ulti¬ 
mate facts which bear no rational relationship to 
the basic facts sho-wn by the evidence.” 


i 
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It is submitted that an inference of availability of compe¬ 
tent staff has no rational relationship to, and does not 
logically flow from, the mere fact of a grant. 

Nor can such a factual foundation be supplied by ad¬ 
ministrative expertise. The availability of staff is not a 
technical controversy which calls in play expertise; it is 
simply a matter of proof at the hearing. 

In any event, the Commission is not an expert body in 
the field of labor economics or, in particular, in the avail¬ 
ability, in the labor market, of competent program per¬ 
sonnel. The Commission may legitimately exercise its 
expertise in matters relating to “communication by wire 
or radio”, 15 but matters relating to the size of the labor 
market are beyond the scope of its competence. This is 
within the expertise of other government bodies, such as 
the Bureau of Labor Statistics or state unemployment 
compensation boards. The Commission has conducted no 
investigations, made no studies, held no hearings and 
issued no reports dealing with availability of competent 
television program directors, competent television news 
directors or other program personnel. 1 ® Accordingly, it 
cannot be found that the Commission’s inference repre¬ 
sented a legitimate exercise of administrative expertise. 

If the Commission’s finding rests upon official notice, 
then it is defective because the record and the decision are 
completely silent as to the nature of the facts noticed and 
the source thereof. Interstate Commerce Commission v. 
Louisville and Nashville R. R., 227 U. S. 88 (1913); United 
States v. Baltimore & 0. S. W. R.R., 226 U. S. 14 (1912). 
Moreover, the facts noticed must have come to the Com- 

15 Communications Act of 1934, as amended, Section 1, 47 TJ. S. C, $ 151. 

i« Had it done so, it may well have reached a directly contrary result. 
The fact that television is now going through a period of rapid and dramatic 
expansion, with many new stations seeking competent personnel, makes the 
Commission’s finding all the more suspect. 
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mission’s attention after the record in this case was closed 
in April of 1953 since, as late as June of 1953, in the 
Aladdin case, supra, it did not rest its findings upon 
notice. If the Commission’s findings are predicated 
official notice of facts which came to its attention tafter 
the closing of the record herein, then its reliance jupon 
such facts is clearly barred by the rule in Ohio Bell Tele¬ 
phone Company v. Public Utilities Commission, 301 tl. S. 
292 (1936). In that case, the Supreme Court held that an 
administrative body may not make findings upon facts 
officially noticed after the close of the record without 
affording the parties an opportunity to be heard thejreon, 
since to so hold constitutes an arbitrary denial of due 
process. The same rule of law is now expressed in Section 
7(d) of the Administrative Procedure Act. The fcom- 
mission itself has recognized this in Times Publishing Co., 
4 RR 614. Accordingly, if the Commission’s finding of 
the availability to KCRA not merely of a staff, but a 
competent staff, rests upon official notice of facts leajrned 
by it after the close of the record in this case, then its 
finding is unlawful and erroneous. 


Since the Commission’s finding that KCRA will be able 
to employ competent personnel is neither supported by the 
record nor by the doctrine of official notice, it is clear 
that it has no basis whatsoever. In short, it represents 
nothing more than the establishment of a finding upon the 
basis of wishful thinking and administrative fiat. 

In any event, nothing in the record justifies the (pom- 
mission’s extrapolating its presumption of ready avail¬ 
ability of competent personnel generally, to apply to 
KCRA in particular. In fact, the record—which snows 
that KRCA has, in the past, in its radio operation, Ibeen 
unable to recruit and retain a full complement of person¬ 
nel—is strongly to the contrary. The Commission com¬ 
pletely disregarded this record, on the ground that “the 
two operations are different * * • and the applicant is 

| 
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starting from scratch, so to speak, in television”. This is 
illusory. The identical management will have to exercise 
the managerial skill in television as in radio staffing. 
Managerial ability does not depend upon the medium but 
upon the individuals involved. Thus, the Commission’s 
inference of KCKA’s ability to recruit not merely a suffi¬ 
cient but a competent staff is too attenuated to stand up. 

A further vice of the Commission’s finding is that it 
whittles away the requirements for comparative consid¬ 
eration laid down by this Court in the Johnston case, 
where it was said: 

“A choice between two applicants involves more 
than the bare qualification of each applicant. It 
involves a comparison of characteristics. Both 
A and B may be qualified, but if a choice must be 
made, the question is which is the better qualified. 
Both must be ready, able and willing to serve the 
public interest. But in choosing between them, 
the inquiry must reveal which would better serve 
that interest” (85 App. D. C. at 45, 175 F(2d) at 
356 (1949)). 

Here, in a case which, in the Commission’s words, 
turns upon a “sole significant difference”, “because of the 
remarkable evenness of the applicants”, the Commission 
has chosen to reject this long-established and Court- 
approved criterion with respect to the comparative merits 
of the applicants’ personnel proposals by its fanciful as¬ 
sumption that “each applicant will be able to employ 
competent personnel”. Not only is this untenable as far 
as it goes, but it misses the entire point of a comparative 
hearing. Competency only establishes basic and minimal 
qualifications, while the express purpose of this hearing 
was to wreigh relative qualifications and arrive at—not 
sidestep—a determination thereon. In failing to deter¬ 
mine whether Appellant or KCRA would have the better 
staff, and which applicant could be more relied upon to 
carry forward its representations, the Commission de- 
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parted from the doctrine of the Johnston case—to Appel¬ 
lant’s prejudice. 

The leap-frogging of the Johnston case requirements! in 
this instance carries with it the seeds of undoing the 
entire doctrine of that case, with its just standards for 
selecting the better of two applicants. For the Commis¬ 
sion would be on no less firm ground in finding that equip¬ 
ment and studios would also be available to each appli¬ 
cant and, consequently, removing these areas from com¬ 
parative consideration. Carried to its extreme, the Com¬ 
mission could even hold that proposed programming was 
not a matter of comparative consideration since, given 
a grant, any applicant would evolve a satisfactory pro¬ 
gram service. Ultimately this would nullify the entire 
comparative case procedure and enable the Commission 
to base its choice between applicants upon “selective 
characteristics only”. In short, the entire framework of 
safeguards erected by the Johnston case is jeopardized by 
the Commission’s attempted equation of minimal, wjdh 
comparative standards. This procedure has here deprived 
Appellant of a fair hearing by foreclosing it from a pref¬ 
erence which would have been more than sufficient! to 
overcome the slender reed of preference awarded KCI^A, 
which alone sustains the grant to that applicant. 


IIL 

THE COMMISSION ERRED IN RESOLVING THE ISSUE OF COM¬ 
PARATIVE RELIABILITY SOLELY UPON THE SLIGHT DIF¬ 
FERENCE IN "PROMISE AGAINST PERFORMANCE" 


The Commission’s ultimate finding that KCRA is mbre 
likely to effectuate its promises and proposals in this 
hearing (R. 5107, ff77) rests wholly upon the single find¬ 
ing of the “slight” difference between the applicants in jhe 
one area of “promise against performance”. As has been 
shown in Point I, supra, however, this preference 1 to 
KCRA, even considered by itself, was arbitrary, unfair 
and unsubstantial. Moreover, when this stated superior- 
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ity—even if accepted at face value—is considered in the 
context of the whole record and in conjunction with other 
comparative factors relevant to the issue of reliability- 
on which there are differences, the scope of the Commis¬ 
sion’s error in relying upon this manufactured divergence 
between the applicants as the sole factor of decisional 
relevance, becomes clear. 

In the Johnston case (85 App. D. C. at 46, 175 F(2d) at 
357), this Court said that the “peculiar characteristics of 
a comparative determination” required that: 

“Findings must be made with respect to every dif¬ 
ference, except those which are frivolous or 
vrholly unsubstantial, between the applicants, in¬ 
dicated by the evidence and advanced by one of 
the parties as effective. * * * The Commission 
cannot ignore a material difference between two 
applicants and make findings with respect to se¬ 
lected characteristics only. Neither can it base its 
conclusions upon a selection from among its find¬ 
ings of differences and ignore all other findings. 

Tt must take into account all the characteristics 
which indicate differences, and reach an overall 
relative determination upon an evaluation of all 
factors, conflicting in many cases.” 

In this case, with a few exceptions, the Commission did 
make some findings 17 with respect to the various areas of 
difference urged by the two applicants. It disposed of a 
few of these on the ground of a failure of proof (R. 


17 In many instances, the findings in the Decision were inadequate and 
erroneous. Appellant appended a list of 39 such errors to its Petition for Re¬ 
hearing and urged, on the authority of Saginaw Broadcasting Co. v. Federal 
Communications Commission, 6S App. D.C. 2S2, 96 F(2d) 554 (1938), that 
it had been denied the careful consideration of its case to which it was 
entitled. Accordingly, it requested the Commission to give de novo reconsid¬ 
eration to the case (R. 5113-5). In its Memorandum Opinion and Order deny¬ 
ing the petition, the Commission not only failed to give the requested de novo 
reconsideration, but did not even recite that Appellant had made such a request. 
However, at various places in the Memorandum Opinion, the Commission cor¬ 
rected numerous errors of fact, thus acknowledging that its earlier judgment 
of the case had been predicated upon an erroneous statement of the facts. 
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5101-2, If65, 67, R. 5107, fl76). However, of the majny re¬ 
maining areas considered by it to be relevant io the 
decisive issue of “Likelihood of Effectuating Program 
Proposals” (R. 5098-5107, U59-77), the CommissioA held, 
in every instance, except the one area of “promise against 
performance” that, although differences existed, they were 
not “decisionally significant”. 

I 

What is a difference that is “decisionally significant”? 
Though in the nature of things there is nowhere $. defi¬ 
nition of what constitutes a “decisionally significant” dif¬ 
ference, the Johnston case indicates that it is any differ¬ 
ence which is not “frivolous or wholly unsubstantial”. 
However difficult of application such a test of substantial¬ 
ity may be, and though it may vary from case to case, one 
thing is plain—that the same standards of “decisional sig¬ 
nificance” must be applied throughout the comparison of 
the same two applicants, if a fair and impartial disposi¬ 
tion of the case is to be achieved. 

It is equally plain that all differences (except those 
which are frivolous and wholly unsubstantial), pro hr con 
the respective applicants which relate to the same, ulti¬ 
mate issue or criterion, must be considered and wdighed 
together, and that it is not proper to dispose of j some 
of them separately, so as to deny them composite consid¬ 
eration, under the guise that they are not “decisionally 
significant”. This is clear from this Court’s decision in 
Plains Radio Broadcasting Co. v. Federal Communica¬ 
tions Commission , 85 App. D. C. 48, 175 F(2d) 359 (1949), 
in which it said (at 85 App. D. C. 52, 175 F(2d) 363!): 

i 

“We think that the Commission must weight pro 
and con the facts as to each applicant upon the 
subject which it deems material in a comparative 
evaluation. It cannot select and assert as material 
the pertinent characteristics of one applicant an<| 
ignore the related features of the others” (Emf 
phasis supplied). 
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A careful review of the decision below will show, we 
submit, (1) that, in considering the factor of “promise 
against performance”, the Commission capriciously in¬ 
voked a standard of “decisional significance” entirely dif¬ 
ferent from that which it applied to the several areas in 
which Appellant claimed a preference, and (2) that in 
any event, the Commission improperly fragmentized its 
consideration of the various factors bearing upon the 
issue of reliability into entirely separate, water-tight com¬ 
partments, instead of considering together every differ¬ 
ence on all the factors bearing on reliability and weigh¬ 
ing one against the other before reaching a conclusion 
that one or the other applicant was more reliable. 

In upholding the preference on “promise againt per¬ 
formance”—which is assumed for purposes of this Point 
to be supportable—the Commission established a stand¬ 
ard of “decisional significance” in connection with differ¬ 
ences bearing on reliability. The difference was “slight”— 
in fact “such a slight one” that the Commission expressed 
surprise that no countervailing preference had been found. 
The reason for this paucity of preferences for Sacra¬ 
mento Broadcasters, we submit, is in the variable stand¬ 
ard of “decisional significance” which the Commission used 
in considering the differences shown by the record on the 
various comparative factors. 

The record shows the following concerning some 18 of 
the differences between the applicants: 

1. Staffing Proposals —As shown in Point II hereof, 
supra, in its Decision, the Commission considered only the 

18 Space does not permit discussion of all of the areas in which the Com¬ 
mission found that the differences between the applicants were not decisionally 
significant. However, the points sought to be established herein—that the 
Commission applied different standards of decisional significance to the 
applicants and that its ultimate finding is not based upon substantial evidence 
upon the whole record—are amply demonstrated by even the few examples 
here set out. 
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question of the adequacy of the staff proposed by each 
applicant and assumed that, upon a grant, “each appli¬ 
cant will be able to employ competent personnel” (R. 
5105, 1173). It refused to undertake a comparative con¬ 
sideration of reliability of effectuating staffing represen¬ 
tations, as had been requested by Appellant in its Petition 
for Rehearing (R. 5140-2). 

Such a consideration, as indicated in Point II hereof, 
supra, shows not only that KCRA’s past record in the 
recruitment and handling of personnel is deficient com¬ 
pared with Station KXOA’s satisfactory record, bpt that 
KXOA’s committed program staff provides it with! a su¬ 
periority over KCRA whose program staff is unknown. 
These facts establish, at the very least, that Appellant can 
better be relied upon than KCRA to fulfill its represen¬ 
tations on staffing, to hire all the personnel promised, 
and to find the more competent program staff and talent 
with which to effectuate its programs. This substantial 
difference, favoring Appellant, should have been weighed 
by the Commission vis-a-vis the “promise against per¬ 
formance” preference granted KCRA in making composite 
judgment on the competing elements of greater reliability. 

This, the Commission did not do. 

’ i 

2. Past Programming —the Commission has repeatedly 
recognized that an applicant’s past programming record 
as a licensee is a highly significant factor in determining 
the extent to which the applicant can be relied upon to 
carry out its programming commitments. In fact; only 
recently the Commission has held that: 

“If an applicant has a past broadcast record, nio 
more persuasive evidence can be found as ko 
whether it can be relied upon to carry out ifs 
promises and remain sensitive to the listening 
needs of the public. And such a record is a tan¬ 
gible or actual demonstration of the applicant ts 
reliability” ( Radio Station KHF Co., 11 RR at 
103 (1955); see also Petersburg Television Corp., 

10 RR at 584-1 (1954)). 
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In this case, the Commission recognized that there were 
differences in the applicants’ past programming records, 
but held that these differences were not sufficient for a 
decisional preference to be delineated (R. 5099-5100, 1162). 
However, the differences between the applicants were far 
greater and in a far more significant area than that in 
“promise against performance” upon which the Commis¬ 
sion relied. Thus, the record shows the following: 

Public Service Programming —The Commission’s own 
findings in the case disclose that, during the calendar year 
1952, KCRA broadcast a total of 111 hours of public serv¬ 
ice programs (religious, educational, agricultural, etc.) 
while, during the same period, KXOA devoted 940 hours 
and 40 minutes to such programming (R. 5069-70, 1fl6, 
R. 5073, H20). Similarly, during 1952, KCRA broadcast 
2,743 non-commercial spot announcements on behalf of 
civic, charitable, religious and other non-profit organiza¬ 
tions, while Station KXOA broadcast 5,814 such announce¬ 
ments, during the same year (R. 5070, 1[16; R. 5073, 1f20). 
Thus, it appears from the Commission’s own findings that 
during 1952 Station KXOA devoted more than nine times 
as much program time as did KCRA to public service 
causes and broadcast more than twuce as many public 
service announcements. Nevertheless, the Commission re¬ 
fused to award a preference on the basis of the over¬ 
whelming difference in the amount of time devoted to 
local public service programs, 19 and stated that: “ * * • we 

19 In rejecting such a preference, the Commission stated: “ * * * we do 
not now, or at any time, award a preference on programming on mere number 
or percentage figures without relation to a showing of the nature or contents 
of such programming” (R. 5216, fn. 15). Actually, the record does contain 
detailed presentations of the nature and contents of the programming upon 
which these statistics were based. KCRA offered Exhibit 4A, which set forth 
each and every public service program carried by the station during 1952 and 
made a statistical recap of the data in its Exhibit 4B (R. 4286-4474). A 
similar listing for Station KXOA is set forth in Sacramento Broadcasters’ 
Exhibit 4 (R. 3808-12). The Commission’s basic findings rest upon these 
exhibits, but it apparently overlooked them in denying a preference to Appel¬ 
lant. Accordingly, the Commission’s quoted statement may be rejected as 
erroneous. 
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do not believe it a justifiable decisional basis to choose 
between applicants on the strength of 2,743 non-comm6r- 
cial spots as against 5,814 announcements” (R. 5216, 
fn. 15). 

News Programs —The record shows that, although Sta¬ 
tion KCRA has been in operation since 1945, its manage¬ 
ment still is not satisfied with its news programming 
(R. 872-3). In particular, by its own admission, KCRAl’s 
news service on Saturday and Sunday is weak (R. 872-3). 
The station broadcasts only five non-network newscasts 
Monday through Wednesday and six on Thursday and Fri¬ 
day (R. 5070, fll7). In contrast, Station KXOA broadcasts 
approximately ten non-network newscasts every day of the 
week, three of which are devoted exclusively to local news 
(R. 2091-2). In addition, KXOA created and developed 
a weekly program of State Capitol news and discussions 
called “The Sacramento Political Scene” wdiich it feeds 
to forty other stations in California (R. 2096-7, 3805-6 j). 
Thus, Station KXOA provides approximately twice ns 
many non-network newscasts as does KCRA on weekdays 
and five to ten times as many on the weekend. Despite 
this substantial difference in the past record of the sta¬ 
tions in the field of news, the Commission refused to grant 
Sacramento Broadcasters a preference on this important 
aspect of broadcast record (R. 5213-4, 1J10). 

Educational Programs —A compilation of the program¬ 
ming of Station KCRA for the year 1952 prepared by 
that applicant shows that the only non-network eduea^ 
tional programs broadcast by that station during th^ 
entire calendar year were one 15-minute program for 
public school week and one 2-hour program for th^ 
Sacramento schools music festival (R. 4474). 20 Accordl 

- ! 

20 In its Memorandum Opinion and Order, the Commission credited KCR4 
with the carrying of two network educational programs (R. 5214, fllO, fn. 9) ? 
despite the fact that the Commission had earlier found in its Decision that! 
there was a serious question as to whether these two programs property 
should be classified as educational and that, in any event, “the question 
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ing to Mr. Kelly, from 1948 at least until late 1952, KCRA 
never carried a regular series of educational programs 
by, or on behalf of any local schools or colleges (R. 827-8). 
In contrast, the Commission found that, for nearly three 
years, Station KXOA broadcast a daily, Monday through 
Friday, educational program from the campus of the local 
Grant Technical College, and at the time of the hearing 
had a weekly program from this institution and three other 
weekly educational programs (R. 5215). During the calen¬ 
dar year 1952, this station had broadcast fifteen 1-hour pro¬ 
grams, eleven 30-minute programs and twenty-seven 15- 
minute programs on behalf of local educational institu¬ 
tions (R. 3808). Despite these very marked differences 
in providing a local educational service to the Sacramento 
area, the Commission refused to grant a preference to 
Sacramento Broadcasters in this important area of past 
broadcast records. 

Religious Programming —KCRA provides three periods 
per week of sustaining religious time, totaling 45 minutes— 
all on Sunday; KXOA, however, provides ten such periods 
per week, totaling 2 hours and 45 minutes (R. 5069; 5215, 
fn. 10; 5073). KXOA provides a daily sustaining 5-minute 
devotional period wdiich is rotated among the ministers of 
all faiths (R. 5073, ff20), whereas KCRA does not provide 
any time, sustaining or commercial, on any weekday, for 
local religious groups. KXOA presents a sustaining 1-hour 
remote broadcast of church services on Sunday, rotated 
among the churches of Sacramento (R. 5073, fl20); 
KCRA does not provide any comparable program of 
church services. KXOA has a 30-minute sustaining pro¬ 
gram on Sunday for the Catholic faith, while KCRA’s 


whether the station is meeting the educational needs of the community rests 
fundamentally on the local and not the network programs involved’’ (R. 5068, 
fn. 7). According to KCRA’s own compilation, one of these network programs 
was carried only twice during the year 1952, while the other, a 15-minute show, 
was carried 36 times (R. 4474). Hence, the inclusion or exclusion of these 
programs would not materially affect the amount of educational programming 
broadcast by the station. 



i 

i 


only regular local programming for the Catholics is oh its 
FM station. Despite these differences, the Commissijon’s 
only finding is that “both stations are providing a meri¬ 
torious service in this respect”, and it failed to consider 
whether, on a comparative basis, KXOA did not warrant 
a preference in this important field (R. 5215). 

i 

Other Program Categories —Comparable differences 1 , ex¬ 
ist between the records of Stations KXOA and KCRA in 
such categories as agricultural programs, women’s pro¬ 
grams and sports programs. Space does not permit ! de¬ 
tailing these differences. However, they are set out in [Ap¬ 
pellant’s Petition for Rehearing (R. 5125-36). 

Thus, the record and the Commission’s own finding^ in 
this case, show that (1) during 1952, KXOA devoted 
approximately nine times as much time as KCRA to pub¬ 
lic service programming and that it broadcast twicei as 
many public service anouncements as KCRA; (2) that 
it gave almost four times as much sustaining time fori re¬ 
ligious programming as did KCRA; (3) that it provides 
at least twice as much local news coverage as does KCRA; 
and (4) that it has done a much more consistent and Sub¬ 
stantial job than has KCRA in meeting the educational 
needs of the area to be served. The record shows com¬ 
parable differences in almost every other area of station 
programming. Despite this, the Commission found: 

i 

“Differences do exist, of course, but they are not of 
such significance as to justify the award of a prefer¬ 
ence” (R. 5216). 

This finding is difficult to understand. If the admittedly 
“slight” difference between the applicants on “proiriise 
against performance” is significant, then obviously the 
Commission must have applied an entirely different stand¬ 
ard of significance in denying Appellant a preference for 
the concededly much wider differences between the appli¬ 
cants in the hitherto most important area of “past pro¬ 
gramming”. 


i 

I 

j 
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Furthermore, past programming takes on added signifi¬ 
cance when it is compared with TV proposals advanced 
here, and has a direct relationship to likelihood of effectu¬ 
ating those proposals. Where, as here, KCRA, after eight 
years of operation, is still striving to perfect its local news 
service, particularly on weekends, some doubt must be cast 
on the likelihood of its fulfilling its TV representation to 
present substantially more news than it does on AM. 21 
If the management of Station KCRA was so insensitive 
to its obligations in the field of local educational programs 
as its record here reflects, then surely its reliability to pre¬ 
sent, on a long range basis, educational programs of the 
number and type proposed by it for television is open to 
some question. In contrast, not only is there an absence 
of comparable deficiencies in KXOA’s past record, but 
Appellant’s television program proposals in many respects 
are closely akin to what it is now doing in AM (see R. 
5098-9, fl60). 22 No matter what degree of reliance the Com¬ 
mission can place upon KCRA, it is clear that it can bet¬ 
ter rely on Sacramento Broadcasters actually to execute 
its television program proposals, to do so in a superior 
and more substantial fashion, and to better meet the pro¬ 
gram needs of the viewing audience on a continuing and 
consistent basis. Nevertheless, the Commission refused 
to make any comparison in this field, holding that a licen¬ 
see’s reliability to effectuate its TV program proposals 
could not be measured by the attitudes and abilities dem¬ 
onstrated in comparable fields in the operation of its AM 
station because “ * * * we are here dealing wdth a different 
medium—with, so to speak, apples and pears”. 


21 KCRA proposed to present three TV newscasts on Sunday (R. 4563-4) 
as compared to its present service of one non-network newscast on Sunday 
(R. ^l 1-r t). i 

22 Cf. Petersburg Television Corp., 10 RR at 5S4-1, ^54, where the Com¬ 
mission credited reliability of effectuating program proposals because 
“ * * * several of the programs proposed to be carried over the applicants’ 
television stations are already features of the AM operations”. 


3. Management Proposals —In its Decision, the Commis¬ 
sion considered the “radio background of applicants’ ” 
principals, Mr. Dellar of Appellant and Mr. Kelly! of 
KCRA, 23 and held that there was no significant difference 
between them since “both principals have become thor¬ 
oughly familiar with radio operations through yearg of 
AM activities in responsible capacities” (R. 5106, fljF4). 

When Appellant pointed out in its Petition for rehearing 
that the Commission had wrongly equated “familiarity” 
with relative “competence”, and that it failed to compare 
the quality of the broadcast experience and competence of 
the two principals involved (R. 5148), the Commission, 
in its Memorandum Opinion, quickly shifted its language 
from “familiarity” to “competence” but, nevertheless, 
concluded that “the differences between Kelly’s and Del¬ 
lar ’s experience are not found to be decisionally signifi¬ 
cant” (R. 5220-1, lfl7). In this instance, as in the others 
discussed, the difference between the applicants is |far 
greater and in a more significant area than the slight dif¬ 
ference in “promise against performance”, relied upon 
by the Commission in awarding KCRA a preference, j 

Mr. Dellar’s radio experience has been not merely longer 
than that of Mr. Kelly, it has been more varied and df a 
quality to better prepare him to meet the many new prob¬ 
lems of television station operation. Mr. Dellar has irian- 
— 

23 It is to be noted that the Commission here considered only the r|adio 
background of Mr. Kelly and failed to even mention the lack of radio eixpe- 
rien ce of Gerald Hansen (R ^ OOu ft), although it relied upon his participation 

the TV station’s operations to piece together its findings on the degree of 
integration of ownership and management (R. 5103, fl71). If Mr. Hansen is 
to be considered part of KCRA’s management team for purposes of applica¬ 
tion of the integration criteria, then he also should have been counted in 
weighing the past broadcast experience of that applicant’s top management. 
The Commission cannot rely upon Gerald Hansen’s participation in KCRA’s 
TV operations only when it will assist that applicant and ignore his partici¬ 
pation in management when it will detract from its showing. The fact jthat 
it has done so reveals the arbitrary and capricious manner in which the Com¬ 
mission has treated the applicants. 
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aged and operated a number of stations in different mar¬ 
kets throughout the country and under a variety of con¬ 
ditions, and during his employment by the CBS net¬ 
work, acquired broad-gauge experience in station operation 
and management problems throughout the country. Start¬ 
ing with very limited funds, he was able to expand his own 
operations to a point where, only recently, he was suc¬ 
cessfully operating four stations in four different markets. 
On numerous occasions, beginning in 1933 at KGB in San 
Diego, he was able to bring stations under his manage¬ 
ment from a loss position to one of profit, while still ex¬ 
panding and enhancing program service (R. 5078, fl28). 
It is clear that, with the diversity of experiences which Mr. 
Dellar has had in virtually every facet of the broadcast 
industry, he would bring to television station operation 
greater professional “know-how” than would Mr. Kelly. 

However, the differences are not limited to this. The 
record clearly shows the following marked differences in 
the respective abilities to handle some of the day-to-day 
management problems of a broadcast station: 

Compliance with Policies —Since both applicants have 
operated AM stations in Sacramento under a set of pro¬ 
gram policies, the manner in which management has 
achieved adherence to these policies is relevant to the issue 
of whether it can be relied upon to fulfill policy representa¬ 
tions in the future. There are at least three instances in 
the record of violations of policies on the part of KCRA 
which bear on its future reliability. First, in December, 
1951, KCRA entered into a so-called “clock deal” under 
the terms of which it agreed to broadcast for each pur¬ 
chaser of a clock publicizing the station, one 30-second an¬ 
nouncement per week for a year, beginning March 1952 
(R. 5071). This clock deal was the third or fourth such 
venture which the station had entered into (R. 793, 4, 5), 
despite the fact that, according to Mr. Kelly, the station 


had a policy against such deals 24 (R. 1426-7). Similarly, 
a decision had been reached by KCRA’s owners ndt to 
carry spot announcements from clubs and resorts in Ifceno 
and Lake Tahoe, Nevada, which permitted gambling, | and 
apparently they were not carried by the station for; one 
year, but the following year they were again accepted on 
the station Finally, on two separate occasions, 

"“KCRA carried spot announcements on behalf of package 
liquor stores in contravention of its policy not to accept 
such advertising (R. 1425). It is evident from the fore¬ 
going that the mere fact that Mr. Kelly, one of the owners, 
will participate in the management, provides no rea^ as¬ 
surance that the television station will abide by its policies. 
If he has not been able to control his AM staff—on which 
the blame for these policy violations was placed—then 
this condition is also likely to be true in carrying on; the 
much more complex and substantial operation in television. 
The record does not reveal any instances of comparable 
departure from stated policy by KXOA. 25 

Recruitment and Handling of Personnel —The record 
makes it abundantly clear that Mr. Kelly leaves much to 
be desired in his supervision of staff personnel. In fact, 
even the Hansens have felt that under Mr. Kelly’s man¬ 
agement there was a lack of cohesion in the station’s sjtaff 

(R. 1182-3), and that there was a need for a person yith 
— 

2 « In its Memorandum Opinion (R. 5209, fn. 1), the Commission considered 
this “clock deal” as important only insofar as it may have led to a violation 
of policy concerning excessive spot announcements. It would not consider the 
incident in terms of violation of a policy decision prohibiting contracts of; this 
kind as such, as had been urged upon it in Appellant’s Petition for Rehearing 
(R. 5147, 1151). 

23 The Commission found deviations on the part of both KCRA and K^OA 
from their policies concerning the number and placement of commercial ;spot 
announcements (R. 5209, fl4). However, the extent of such deviations was 
markedly different. In fact, in order to reach its conclusion that neither 
applicant was to be preferred in this area, the Commission was forced to 
add together the deviations on Station KXOA for a two-year period, 1951jand 
1952, and to compare this two-year figure with the record of KCRA dujring 
the one year, 1952 (R. 5209, ^|4). 
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responsibility to direct the affairs of the station, particu¬ 
larly during Mr. Kelly’s absences (R. 1182-3,1665-6). The 
Hansens concede, in this aspect at least, Mr. Kelly’s ad¬ 
ministration of the station cannot be considered of the best 
(R. 1182-3). Because of this, the Hansens insisted that a 
station manager be hired and were instrumental in bring¬ 
ing someone to fill that position (R. 1665-6, 1127). There 
is no doubt, too, that under Mr. Kelly’s management 
KCRA has had difficulty in recruiting and retaining per¬ 
sonnel. As has been pointed out above, there was an ab¬ 
normally high turn-over in personnel during 1952 and that 
Mr. Kelly conceded that the station still has much to learn 
about hiring people and that they have not been successful 
in obtaining strong people in programming (supra, p. 28). 
Because of the foregoing, some doubt is bound to arise as 
to whether, under the same management, KCRA will be 
able to recruit and retain the strong and stable staff neces¬ 
sary to complete the fulfillment of its program proposals. 
Sacramento Broadcasters does not have comparable defi¬ 
ciencies. 

Television Preparation and Planning —The relative com¬ 
petence of the respective applicants in management is fur¬ 
ther reflected in their television preparation. The cri¬ 
teria of “experience” is to be judged by the manner in 
which it is translated into proposals (Southland Television 
Co., 10 RR at 747, TT145). According to Mr. Kelly, he made 
an extensive personal study, over several years, of the 
many and varied problems faced by a television broad¬ 
caster (R. 570, 571-80, 581, 583-4). Nevertheless, in Oc¬ 
tober of 1952, with the hearing in this case imminent, he 
was forced to call in a professional consultant to work out 
KCRA’s studio, transmitter site, staff, equipment and 
personnel problems (R. 1745, 1862, 1863). Largely upon 
the advice of this consultant, KCRA changed its transmit¬ 
ter site from an economically unsound location some dis¬ 
tance from the city to one in downtown Sacramento, 
changed its studio location from the inadequate AM studio 
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building to one at its proposed transmitter site, increased 
its staff proposal from 33 to 50 persons, revised its equip¬ 
ment proposals, and turned to its consultant for guidance 
on studio layout, manpower utilization, cost of c onstijuc- 
tion and cost of operation (R. 1745, 1764, 1766, *$rr?, 17[81, 
1862, 1863, 1865-8). In contrast, the entire television pro¬ 
posal of Sacramento Broadcasters was developed within 
its own organization. Even if the Commission is right! in 
its finding (R. 5090, fn. 31) that KCRA is not to be den- 
sored for bringing in expert advice, nevertheless the very 
fact that Sacramento Broadcasters was able itself to de¬ 
velop a complex TV proposal in a new field, whereas KCRA 
had to rely upon outside advice, does reflect to an appre¬ 
ciable extent upon the comparative competence of the man¬ 
agement of the two stations to carry out their proposals. 
To both competitors herein, television is a new field. (j)ne 
was forced to rely solely upon a hired consultant to pre¬ 
pare all of its technical plans. 26 The other, faced with jthe 
same new problems, w r as able to cope with them without 
outside help. The difference in the management skills of 
the two applicants’ principals is thus brought into sharp 
relief. v 

i i 

Thus, the record clearly establishes that there is a sub¬ 
stantial difference in the extent and quality of the manage¬ 
ment competence and experience of the applicants’ prin¬ 
cipals, Mr. Dellar and Mr. Kelly. If this substantial dif¬ 
ference is not viewed as decisionally significant, then surely 
the slight difference between the applicants in the area 
of “promise against performance” cannot be so considered. 

The foregoing review of some of the areas in whfch 
Sacramento Broadcasters claimed a preference establishes 
that fundamental errors are present in the decisioijial 
process employed by the Commission in this case. 

I 4 

First, it is obvious that the Commission has applied dif¬ 
ferent standards of decisional significance in determining 

2«The only aspect of KCRA’s case not prepared by its consultant vvas| its 
proposed program schedule, and this was stricken by the Examiner as 
unrealistic (R. 999-1,000). 
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the weight to be given to various differences between the 
applicants. Specifically, the Commission rested its entire 
decision upon the admittedly slight difference between the 
applicants in the area of “promise against performance”, 
'while holding that other and far greater differences be¬ 
tween them, in more significant areas, were not of “deci¬ 
sional significance”. If the hardly discernible difference 
between the applicants in the area of ‘ ‘ promise against per¬ 
formance ’ 1 is held to be decisionally significant, then surely 
the Commission erred in finding that the substantially 
greater difference between them in other relevant areas 
was not decisionally significant. Conversely, if differences 
of the magnitude pointed out are not sufficient to be deci¬ 
sionally significant, then the Commission erred in holding 
that the slight difference between the applicants in ‘ ‘ prom¬ 
ise against performance” was decisionally significant. In 
any event, it is clear that there is no consistency in the 
standards employed by the Commission in this case in 
determining what differences are decisionally significant. 
Since the Commission has obviously not applied the same 
standard throughout—impartially and consistently—its de¬ 
cision is capricious. 

Secondly, it is clear that the record does contain a num¬ 
ber of facts, and does reveal a. number of differences be¬ 
tween the applicants, other than that relating to “promise 
against performance”, admittedly relevant to the issue of 
comparative reliability to effectuate commitments and pro¬ 
posals in the hearing. These differences are not “frivo¬ 
lous or wholly unsubstantial”. Accordingly, they are en¬ 
titled to be weighed vis-a-vis the slight difference between 
the applicants in the area of “promise against perform¬ 
ance”. That they were not, flows from the decisional proc¬ 
ess employed here by the Commission of fragmentizing 
the various facets of the reliability issue, considering each 
separately, and disposing of the differences by merely label¬ 
ing each as not “decisionally significant”. By this tech¬ 
nique, the Commission avoided the “composite considera- 
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tion” of the several differences pro and con each appli¬ 
cant on the ultimate issue of reliability. This the Commis¬ 
sion cannot do. It must consider all of the differences 

i 

favoring Sacramento Broadcasters in opposition to the 
single difference favoring KCRA, when the ultimate stajke, 
reliability, is at issue. Plains Radio Broadcasting Com¬ 
pany v. Federal Communications Commission, supra. 

In summary, this case reveals that, by the decisional 
process employed, the Commission was able to eliminate 
every difference between the applicants, except the one 
favorable to KCRA. As a result, the decision rests las 
effectively on “selective characteristics only” (Johnston 
case, supra), as if the Commission had designedly shut jits 
eyes to the various criteria involved. 

CONCLUSION 

i 

i 

For the foregoing reasons, the orders of the Commis¬ 
sion here under review should be reversed and the case 
remanded to the Commission for reconsideration in Ac¬ 
cordance with the judgment of this Court. 

i 

Respectfully submitted, 

Jack P. Blume 
Peter Shuebruk j 
Counsel for 
Sacramento Broadcasters, IncJ 

December 12, 1955 
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SUPPLEMENT 
Statutes Involved 

A. The relevant parts of the Communications Act of 
1934, as amended, 66 Stat. 718, as amended, 47 U. S. C. 
151 et seq., are 

Sec. 151. For the purpose of regulating interstate and 
foreign commerce in communication by wire and radio so 
as to make available, so far as possible, to all the people 
of the United States, a rapid, efficient, Nation-wide, and 
world-wide wire and radio communication service with 
adequate facilities at reasonable charges, for the purpose 
of the national defense, for the purpose of promoting 
safety of life and property through the use of wire and 
radio communication, and for the purpose of securing 
a more effective execution of this policy by centralizing 
authority heretofore granted by law to several agencies 
and by granting additional authority with respect to 
interstate and foreign commerce in wire and radio com¬ 
munication, there is hereby created a commission to be 
known as the “Federal Comunications Commission”, w’hich 
shall be constituted as hereinafter provided, and which 
shall execute and enforce the provisions of this chapter. 

Sec. 402(b). Appeals may be taken from decisions and 
orders of the Commission to the United States Court of 
Appeals for the District of Columbia in any of the fol¬ 
lowing cases: 

(1) By any applicant for a construction permit or sta¬ 
tion license, wffiose application is denied by the Commis¬ 
sion. 

Sec. 405. After a decision, order, or requirement has 
been made by the Commission in any proceeding, and 
party thereto, or any other person aggrieved or whose 
interests are adversely affected thereby, may petition 
for rehearing; and it shall be lawful for the Commission, 
in its discretion to grant such a rehearing if sufficient 
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reason therefor be made to appear. Petitions for re¬ 
hearing must be filed within thirty days from the date 
upon which public notice is given of any decision, order, 
or requirement complained of. No such application shall 
excuse any person from complying with or obeying hny 
decision, order, or requirement of the Commission, j or 
operate in any manner to stay or postpone the enforce¬ 
ment thereof, without the special order of the Commissijon. 
The filing of a petition for rehearing shall not be a condi¬ 
tion precedent to judicial review of any such decisipn, 
order, or requirement, except where the party seeking 
such review (1) was not a party to the proceedings result¬ 
ing in such decision, order, or requirement, or (2) relies 
on questions of fact or law upon which the Commission 
has been afforded no opportunity to pass. Rehearings 
shall be governed by such general rules as the Commissipn 
may establish, except that no evidence other than newly 
discovered evidence, evidence which has become available 
only since the original taking of evidence, or evidence 
which the Commission believes should have been taken in 
the original proceeding shall be taken on any rehearing. 
The time within which a petition for review must be filed 
in a proceeding to which section 402(a) applies, or within 
which an appeal must be taken under section 402(b), shqll 
be computed from the date upon which public notice is 
given of orders disposing of all petitions for reheariijg 
filed in any case, but any decision, order, or requirement 
made after such rehearing reversing, changing, or modi¬ 
fying the original order shall be subject to the same pro¬ 
visions with respect to rehearing as an original order, j 

B. The relevant parts of the Administrative Procedure 
Act of 1946, 60 Stat. 243, 5 U. S. C. 1001, et seq., are: j 

Sec. 6. Except as otherwise provided in this Act— 

(d) Denials —Prompt notice shall be given of the denial 
in whole or in part of any written application, petition^, 
or other request of any interested person made in conneq- 
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tion with any agency proceeding. Except in affirming a 
prior denial or where the denial is self-explanatory, such 
notice shall be accompanied by a simple statement of pro¬ 
cedural or other grounds. 

Sec. 7. In hearings wffiere section 4 or 5 requires to be 
conducted pursuant to this section—(d) Record —The tran¬ 
script of testimony and exhibits, together with all papers 
and requests filed in the proceeding, shall constitute the 
exclusive record for decision in accordance with section 8 
and, upon payment of lawfully prescribed costs, shall be 
made available to the parties. Where any agency decision 
rests on official notice of a material fact not appearing in 
the evidence in the record, any party shall on timely re¬ 
quest be afforded an opportunity to show the contrary. 

Sec. 8. In cases in which a hearing is required to be con¬ 
ducted in conformity with section 7—(b) Submittals and 
Decisions —Prior to each recommended, initial, or tentative 
decision, or decision upon agency review of the decision of 
subordinate officers the parties shall be afforded a reason¬ 
able opportunity to submit for the consideration of the offi¬ 
cers participating in such decisions (1) proposed findings 
and conclusions, or (2) exceptions to the decisions or rec¬ 
ommended decisions of subordinate officers or to tentative 
agency decisions, and (3) supporting reasons for such ex¬ 
ceptions or proposed findings or conclusions. The record 
shall show the ruling upon each such finding, conclusion, or 
exception presented. All decisions (including initial, rec¬ 
ommended, or tentative decisions) shall become a part of 
the record and include a statement of (1) findings and con¬ 
clusions, as well as the reasons or basis therefor, upon all 
material issues of fact, law, or discretion presented on the 
record; and (2) the appropriate rule, order, sanction, re¬ 
lief, or denial thereof. 

Sec. 10. Except so far as (1) statutes preclude judicial 
review^ or (2) agency action is by law committed to agency 
discretion—(e) Scope of Review —So far as necessary to 
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decision and where presented the reviewing court shall de¬ 
cide all relevant questions of law, interpret constitutional 
and statutory provisions, and determine the meaning: or 
applicability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or unreason¬ 
ably delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in ac¬ 
cordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statu¬ 
tory right; (4) without observance of procedure required 
by law; (5) unsupported by substantial evidence in ^ny 
case subject to the requirements of sections 7 and 8j or 
otherwise reviewed on the record of an agency hearing pro¬ 
vided by statute; or (6) unwarranted by the facts to the 
extent that the facts are subject to trial de novo by the Ire- 
viewing court. In making the foregoing determinations 
the court shall review the whole record or such portions 
thereof as may be cited by any party, and due account shlall 
be taken of the rule of prejudicial error. 
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REPLY BRIEF FOR APPELLANT 


INTRODUCTION 

The Briefs of Appellee and Intervenor are marked by 
two characteristics: (1) they ignore or refuse to come!to 
grips with the specific issues of law presented by this ap¬ 
peal, and (2) they attempt to change the issues presented, 
by rewriting the Decision so as to base their arguments On 
a finding or holding different from that actually made ajnd 
easier to defend. Both are, in effect, eloquent confessidns 
of error. The function of this Reply Brief will be primarily 
to point out the more significant instances of the two fore¬ 
going points. 
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Pervading the briefs of Appellee and Intervenor is a 
studied attempt to belittle and obscure the individual merits 
of this appeal, and instead, to identify it completely with 
appeals in several other comparative cases which recently 
have been successfully defended in this Court. This they 
do by ignoring the substantial questions of law raised by 
Appellant and attempting to mold this appeal into one 
which merely “seeks the substitution of this Court’s judg¬ 
ment for that of the Commission” (see Appellee’s Br., 
p. ii). 

This technique is a familiar one which has been recog¬ 
nized as such by the Courts. Thus, the Second Circuit has 
said: 

“It would be time-saving if we had a descriptive cata¬ 
logue of recurrent types of fallacies encountered in 
arguments addressed to the courts, giving each of 
them a number, so that, in a particular case, we could 
say, ‘This is an instance of Fallacy No. ’. Such a 
device would be helpful here. For the fallacy of the 
appellee’s argument is of a familiar kind: In formulat¬ 
ing the reasons for their decisions, judges often adopt 
rulings made in previous decisions in which the facts 
were somewhat similar, saying, in effect, ‘This situa¬ 
tion is sufficiently like those which we previously con¬ 
sidered so that we can disregard the differences and 
restrict ourselves to the resemblances.’ And, thus ig¬ 
noring—for the purpose immediately at hand—the un¬ 
likenesses, the situations are frequently spoken of as 
identical. But elliptical discussions of cases partly 
alike, as if there were complete identity, is merely for 
convenience. There is present, although it may be un¬ 
expressed, an ‘as if,’ ‘let’s pretend’—a simile or 
metaphor. Such ‘as-if’ or metaphorical thinking is in¬ 
valuable in all provinces of thought (not excepting that 
of science). However, some of the greatest errors of 
thinking have arisen from the mechanical, unreflective, 
application of old formulations—forgetful of a tacit 
‘as-if’—to new situations which are sufficiently dis¬ 
crepant from the old so that the emphasis on the like- 
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nesses is misleading and the neglect of the differences 
leads to unfortunate or foolish consequences/* (TJniied 
Shipyards, Inc. v. Hoey, 131 F(2d) 525, 526; C.CiA. 
2nd (1942)). 

j 

So here, we find mechanical, unreflective application iof 
old formulations—forgetful of a tacit “as-if.” We fifid 
an ignoring of “the unlikenesses.” 

Appellee’s and Intervenor’s briefs were written: 

I 

“As if” this appeal were indistinguishable from the 
few other comparative television cases which the Com¬ 
mission has successfully defended in this Court. 

“As if” Appellant’s brief had not raised substantial 
questions of law as to the application of the require¬ 
ments laid down in the Johnston case 1 for agency de¬ 
cision in a comparative hearing involving competiijig 
applicants for a license. 2 

I 

“As if” the Appellant were merely asking this Coujrt 
to substitute its judgment for that of the Commission 
on matters within the Commission’s discretion. 

“As if” the Appellant had not raised a substantial 
question of procedural due process in its allegatibn 
that the Commission had failed and refused to make|a 
ruling on its request for a remand of the case. 

“As if” the Commission, in its Decision, had actually 
made findings of fact which coincide with Appellee’s 
and Intervenor’s recital of what they think the Co 
mission should have found. 

l Johnston Broadcasting Co. v. Federal Communications Commission, 85 A 
D.C. 40, 175 F(2d) 351 (1949). 

- As set forth in Appellant’s brief, these questions include: (1) •whether 
the sole and decisive preference can be based upon a wholly insubstantial 
difference between the applicants; (2) whether a traditional comparative 
factor, staffing, can be eliminated from the arena of comparative considera¬ 
tion by means of an assumption unsupported by the record; and (3) whether 
due process is denied if the decisional process employed in resolving an issue 
of decisional significance (such as reliability) involves (a) the application of 
inconsistent and double standards of “decisional significance” to the several 
differences between the applicants bearing upon that issue or (b) separate 
consideration of the several admittedly relevant factors bearing on the ulti¬ 
mate issue, disposing of each separately under a vague standard of ‘ ‘ decisional 
significance”, thus precluding a composite consideration of all of the facts 
and differences, pro and con, bearing on the issue (Appellant’s Br., p. 11). , 

j 

i 

j 
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I. Appellee and Intervenor Have Rewritten the Decision's 
Findings on "Promise Against Performance" in Order to 
Avoid the Issues of Law Raised by This Appeal 

The basic question of law raised in Point I of Appel¬ 
lant’s brief is whether the sole and decisive preference 
awarded in a comparative television case can be based upon 
a wholly insubstantial difference between the applicants. 
Neither Appellee nor Intervenor have addressed them¬ 
selves to this question of law. Rather, they have attempted 
to rewrite the Commission’s decision so as to make it ap¬ 
pear that the “slight” difference between the applicants 
in this area was really a substantial one. 

The Commission’s finding of basic fact as to Appel¬ 
lant’s record in the field of “promise against performance” 
reads as follows: 

“. . . we find Dellar’s record in this respect to be only 
a satisfactory one ...” (R. 5074, fi22). 

Appellee and Intervenor, ignoring the clear language of 
this finding, seek to create the impression that the Com¬ 
mission had made strongly derogatory findings in this area. 
Appellee, in particular, has made a series of characteriza¬ 
tions of Dellar’s record which successivelv move further 

* 

and further away from the Commission’s own language as 
to the “satisfactory” nature of Appellant’s record. Thus, 
on page 7 of its brief, Appellee characterizes this record 
as “erratic.” On page 8 it becomes one with “substantial 
deviations.” By page 15 it has become an “erratic in and 
out record.” Finally, by page 17, the decision has been re¬ 
written to the extent that the record is one involving “sub¬ 
stantial, frequent abandonment of local live commitments.” 
In this fashion Appellee’s brief seeks to make it appear 
that the Commission had actually made findings other than 
those which appear on the face of its decision. 

Also conveniently overlooked, is the Commission’s find¬ 
ing (even before one of the two bases therefor was re¬ 
moved upon reconsideration) that “KCRA’s margin of 
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superiority over its rival is slight” (R. 5107, The 
Commission could hardly attribute such little weight to this 
preference if the difference between the applicants \j;as as 
great, or occurred in an area as important, as that por¬ 
trayed in Appellee’s and Intervenor’s briefs. 

i 

Similarly, these briefs seek to create the impression that 
the record contains substantial evidence on KCRA’s statis¬ 
tical record in the area of “promise against performance,” 
that the Commission’s findings were predicated upon such 
evidence, and that the Commission found that KClRA’s 
record was a “completely satisfactory one, containing, none 
of the substantial deviations found in the Appellant’$ past 
record” (Appellee’s Br., p. 8). Intervenor goes so far as 
to state that Appellant “extensively cross-examined 
KCRA’s principal witness with respect to its various 
promises as against performances as reflected in its re¬ 
newal and other applications” (Int. Br., p. 7). If all this 
be true, then the Commission must have been totally un¬ 
aware of what was in the record, because its decision njiakes 
quite clear that its findings on KCRA’s record in the area 
of “promise against performance” was based solely upon 
the absence of evidence thereon in the record. Specifically, 
the Commission found: 

i 

“As to the latter aspect [‘promise against perform¬ 
ance’] ih connection with the KCRA operation, we\note 
that no KCRA renewal application was introducedinto 
evidence and that no attach was made by any party 
on this feature of KCRA’s record. Accordingly,! the 
following statement from the Johnston Bctg. Co. icase 
(175 F. 2d at 351) is in point here: ‘It is only comfiion 
sense to assume that adversaries with substantial in¬ 
terest at stake will overlook no advantage to be found 
in an opponent’s weakness’ [sic] ” (emphasis supplied) 
(R. 5100, ff63). 

i 

At a minimum, it is evident that the Commission’s view as 
to what constitutes evidence relating to “promise against 
performance,” differs markedly from that expressed by 
Appellee and Intervenor in their briefs. 


i 
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The simple fact is that Appellee and Intervenor have 
failed to distinguish between evidence relating to past pro¬ 
gramming generally and that relating to the separate and 
more technical subject of “promise against performance.” 
Obviously, the record herein contains much evidence, both 
written and oral, concerning the program service rendered 
in the past by the applicants’ radio stations, particularly 
during the years 1951 and 1952. As the Commission’s de¬ 
cision reveals, some of this evidence relates to the quality 
of this program service, while other evidence relates to the 
quantity of the various types of programs broadcast (R. 
5068-75). However, this evidence is unrelated to the sub¬ 
ject of “promise against performance.” 

The phrase “promise against performance” is a term 
of art, having a very special and technical meaning. It rests 
upon a purely statistical analysis (by percentages) of an 
applicant’s program proposal in one application as com¬ 
pared with a similar statistical analysis of the station’s 
program schedule as shown in some later application. So 
that the Court may fully understand the nature of this 
subject and the evidence upon which the Commission predi¬ 
cated its findings, there is attached hereto as an appendix 
the four exhibits containing the statistical record relied 
upon by the Commission in reaching its conclusion that 
the record of Mr. Hellar’s stations was an overall satis¬ 
factory one. 3 There can be no question but that the record 

3 Examination of this statistical material ■will also refute the statement in 
Appellee’s brief concerning the number of statistics before the Commission, 
■which number is clearly in excess of the “five available instances” referred 
to by Appellee (Appellee’s Br., p. 14). Moreover, it will reveal that the 
Commission’s findings were predicated upon representations made in original 
applications as compared to those in the latest analyses, omitting and over¬ 
looking the fact that intervening applications had made substantial revisions 
in the earlier estimates. Thus, in the case of KXOA it was represented in the 
1950 renewal that 8.33% of the station’s time would be devoted to live pro¬ 
gramming, and the 1952 composite week analysis reveals that some 10.7%— 
or more than had been proposed—was devoted to such programming. Sim¬ 
ilarly, in the case of KXOC, the 1950 renewal represented that 4.7% would 
be devoted to live programming, while the 1952 composite week analysis 
reveals that that station’s performance was approximately 100% better than 
that which had been promised, with 8.56% of the station’s time being de¬ 
voted to live programming (see Appendix attached). 
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contains no comparable evidence of KCRA’s statistical 
record in the area of “promise against performance 

Finally, Appellee’s brief implies that Appellant did not 
actually request a remand of the proceedings for the taking 
of testimony concerning KCRA’s record on “premise 
against performance” (Appellee’s Br., p. 25). Inconsist¬ 
ently, it also claims that the Commission ruled upon the 
request when it denied Appellant’s Petition for Rehearing 
in its entirety (Appellee’s Br., p. 25). Neither statement is 
accurate. 

Appellant’s request for a remand was contained in its 
Petition for Rehearing, the main thrust of wdiich wa!s, of 
course, directed to a reversal of the findings and conclu¬ 
sions set forth in the Commission’s decision. The request 
for a remand obviously was a request for alternative relief. 
As such, it did not occupy the same prominent position 
which was given to Appellant’s main contentions. Never¬ 
theless, this request for alternative relief w^as clearly stated 
and before the Commission for its consideration. The peti¬ 
tion requested the Commission to either set aside its find¬ 
ings on “promise against performance” or “remandj the 
case for further hearing, so that it would have evidence 
before it concerning KCRA’s record on promise versus 
performance” (R. 5121). In addition, Appellant advjised 
the Commission as to the specific type of evidence wjhich 
could be adduced at such further hearing, stating: 

“If the Commission does remand the case for further 
hearing, Sacramento Broadcasters is prepared to show 
that there have been deviations between ‘promise Ver¬ 
sus performance’ on the part of KCRA. This is par- 
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tieularly true in the field of education, where there has 
been marked variation over the years between promise 
and performance” (R. 5121). 

It is submitted that the above constitutes a clear and un¬ 
ambiguous request for alternative relief in the form of a 
remand of the case for further hearing. Nothing contained 
in the Commission’s Memorandum Opinion and Order dis¬ 
posing of this petition acknowledges either the making of 
the request or a ruling thereon. 

Despite the morass of conflicting and erroneous facts re¬ 
cited in the Appellee’s and Intervenor’s briefs, the follow¬ 
ing incontrovertible facts emerge: 

1. That the Commission’s finding concerning Sacra¬ 
mento Broadcasters’ record in the area of “promise 
against performance” rests wholly upon three in¬ 
stances plucked out of a total of about one hundred 
figures, represented by a dozen program categories 
in each of eight applications filed by four stations 
over an eight-year period, in which a Dellar-owned 
station assertedly fell short of broadcasting that per¬ 
centage of total air time which had been estimated for 
the live programming category some two, three or 
four years previous. 

2. That the Commission’s findings on “promise 
against performance” rest wholly upon Examiner’s 
Exhibits 1, 2, 3, and 4, which were received by the Ex¬ 
aminer upon his own motion and over the objections 
of counsel for the Appellant. 

3. That no comparable evidence was introduced by 
Commission personnel concerning KCRA’s statistical 
record in this field, and the Commission’s finding is 
predicated solely upon the absence of such evidence. 

4. That Appellant made a timely request to the Com¬ 
mission to remand the proceeding for further hearing 
so that evidence could be adduced on KCRA’s record 
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in this area, and the Commission failed to rule jupon 
such request. 

5. That the Commission’s finding was that KCjRA’s 
margin of superiority in this area was a slight otne. 

i 

In essence, the issue of law posed in Appellant’s brief 
remains undisturbed by anything contained in Appellee’s 
or Intervenor’s briefs. The Commission has found tha^ the 
record of the Dellar stations was an overall “satisfactory” 
one. In the absence of evidence as to KCRA’s recordl the 
Commisison could only find, as it has in other cases,!that 
its record, too, was a satisfactory one. 4 The result is, there¬ 
fore, that KCRA cannot be found to have a better than 
“satisfactory” record and Sacramento Broadcasters |can¬ 
not be found, in any substantial or meaningful sense, to have 
a worse than “satisfactory” record on the overall issue 
of “promise against performance.” The question pre¬ 
sented, therefore, is whether the Commission can rest an 
ultimate finding of preference solely upon a comparative 
factor involving such insubstantial differences. Neither Ap¬ 
pellee nor Intervenor have addressed themselves to jthis 
issue. 

i 

i 

II. The Issues Presented by Appellant on Staffing Have 

Been Evaded 

* i 

That Appellee and Intervenor have changed the issues 
presented so as to more easily defend the decision, is best 
illustrated by their treatment of the issues on staffing 
raised by Appellant. 

i 

In its brief, Appellant raised three major issues concern¬ 
ing the Commission’s finding that, given a grant, KCRA 
will be able to employ competent program personnel. First, 
it contended that there was no evidentiary basis for Ithe 

4 Thus, in Radio Station KFH Co., 11 Pike & Fischer RR at 105, the Com¬ 
mission said: “Looking to the aspect of promise against performance, we 
find that . . . because of the absence of any evidence to the contrary intro¬ 
duced by its rivals . . ., KANS must be deemed to have a satisfactory record 
on this score . . .” 


Commission’s finding and, hence, as a matter of law, it can¬ 
not stand. Secondly, it contended that the facts of record 
relating to KCRA’s past difficulties in recruiting and re¬ 
taining competent program personnel in its radio opera¬ 
tion were relevant and material factors, which should have 
been, but were not, considered by the Commission on a 
comparative basis in connection with its resolution of the 
issue of likelihood of effectuating staffing proposals. Final¬ 
ly, it argued that, by its invoking of an assumption such as 
this one, the Commission was vitiating the requirements 
of the Johnston case for comparative consideration and 
opening the door to an undoing of the entire comparative 
consideration doctrine of that case. Instead of meeting 
these issues, Appellee and Intervenor have addressed them¬ 
selves to a different one. Indeed, Appellee freely admits 
its intention to change the issues with its statement: 

“The question here is not ‘leap-frogging of the John¬ 
ston case requirements’ (App. Br. 33) but whether the 
Commission’s policy is a reasonable one within the 
bounds of permissible agency judgment” (Appellee’s 
Br., p. 28). 

Having thus changed the issues presented, Appellee’s brief 
(and Intervenor’s) is devoted entirely to supporting the 
straw man thus erected. 

Appellee’s and Intervenor’s efforts to convert this ap¬ 
peal into one involving merely a question of the soundness 
of the Commission’s judgment, must be rejected. Substan¬ 
tial questions of law have been raised, which questions have 
been evaded by Appellee and Intervenor. 

To the lengthy argument presented by Appellant to show 
that, as a matter of law, the Commission’s finding that 
KCRA will be able to recruit a competent program staff 
cannot be supported. Appellee and Intervenor have merely 
made the flat, unsupported allegation that the Commis¬ 
sion’s assumption is a completely reasonable one. No facts, 
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supportable arguments, 5 or pertinent authorities 6 are j cited 
by Appellee or Intervenor to show that this is a reasohable 
inference to be drawn by an administrative body, such as 
the Commission. On the contrary, it is merely assume^—in 
much the same fashion as the Commission assume4 the 
availability to KCRA of competent program personnel— 
that the Commission’s finding is a reasonable one. Howjever, 
as previously indicated, the real issue presented is whether 
the Commission had the lawful authority to make sudh an 
assumption in the first place. 

An administrative agency does not have unlimited! and 
unrestricted authority to create and invoke inferences! and 
presumptions. First, inferences may be drawn only ^rom 
facts in the record; they cannot be employed to create puch 
facts. In the language of the late Chief Justice Stephens 
of this Court: “The ‘expertise’ of a commission usefully 
serves it in evaluating the evidence, but that expertise can¬ 
not supply evidence ...” Capital Transit Co. v. Public 
Utilities Commission , 93 App. D.C. at 205, 213 F(2d) at 
187 (1953). Secondly, as was pointed out in Tru State 
Broadcasting Company v. Federal Communications Com¬ 
mission, 68 App. D.C. 292, 96 F(2d) at 567 (1938), foi* an 
inference to be valid there must be a rational or coherent 
relationship between the facts in the record and those which 
are inferred therefrom (see Appellant’s Br., pp. 29-30). 
_ 

3 Appellee does argue that it would be arbitrary if the Commission, had 
made a contrary assumption—that competent program personnel would not 
be available to a Sacramento television station (Appellee’s Br., p. 28). This 
argument serves only to point up the issue of fact as to whether or not jcom¬ 
petent program personnel actually would be available—an issue which should 
be resolved in the crucible of a hearing, rather than upon an assumption 
wholly unsupported by facts of record. 

6 Appellee docs cite this Court’s decision in the Tampa Times Co. case (Case 
No. 12,588). However, the text of that decision makes no specific mention 
of any issues relating to staffing, nor does it discuss the same. The Courf did 
state that ‘ * The attacks by Appellant are upon the merits of the ultipiate 
findings and conclusions in the light of their view of the evidence ini the 
record. ” It is clear, therefore, that the issues of law raised in the instant 
appeal differ radically from any issues of fact concerning staffing which may 
have been raised in the Tampa Times case. Under the circumstances, Appel¬ 
lee’s attempt to treat the instant appeal as if it were indistinguishable from 
Tampa Times, must be rejected. 


i 
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This is also true in the case of an agency-created presump¬ 
tion. Thus, in speaking of agency-created presumptions, 
the Supreme Court has said: 

“Like a statutory presumption or one established by 
regulation, the validity, perhaps in a varying degree, 
depends upon the rationality between what is proved 
and what is inferred” Republic Aviation Corp. v. Na¬ 
tional Labor Relations Board, 324 U.S. at 805 (1945). 

It is submitted that the Commission’s “assumption” here¬ 
in fails to meet either of these requirments. 

The Commission’s “assumption” here is a dual one. It 
has assumed not merely the availability of a program staff 
for KCRA, but has also assumed that these people, when 
found, will have the necessary competence to plan, pro¬ 
duce and present the particular types of programs pro¬ 
posed by that applicant. There are no facts in this record 
to show the availability to KCRA of the necessary top level 
program personnel, much less any relating to the com¬ 
petence of these unknown future staff members. In the ab¬ 
sence of such evidence, there is no factual foundation from 
which an inference could be drawn. It is evident, therefore, 
that in making its assumption the Commission has used its 
expertise to supply the very evidence which is missing from 
the record. This, it is submitted, it cannot do without com¬ 
pletely vitiating the comparative case procedure outlined 
in the Johnston case, supra. Secondly, the Commission’s 
assumption must fall because there is no rational or co¬ 
herent relationship between the basic and ultimate facts 
found. The mere fact of a grant to KCRA (which is the 
only fact upon which the Commission’s assumption can be 
predicated) bears no logical relationship to the avail¬ 
ability to it not merely of an adequate number of people, 
but of people competent to execute this applicant’s pro¬ 
gram proposals. Under these circumstances, the Commis¬ 
sion’s “assumption” is neither valid nor reasonable, and 
hence, it cannot stand. 
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To Appellant’s second contention—that on the ba^is of 
its past record in AM, KCRA was less likely than Biroad- 
casters to effectuate its television staffing proposals— 
Appellee’s brief does little more than recite the Commis¬ 
sion’s findings and allege therefrom that the Commission’s 
judgment not to make “an adverse finding against KCRA 
in this area” was a reasonable one (Appellee’s Br.i, pp. 
30-31). This recital of facts omits consideration of thq one 
critical fact in this record which is decisive in the resolu¬ 
tion of this issue. More important, however, the rejcital 
is not directed to the issue of law raised by the appeal 

The one critical fact in this record—which fact has been 
ignored in both the Commission’s decision and in its brief— 
is the candid admission by KCRA’s president, Mr. Kelly, 
that KCRA still has much to learn about recruitment of 
personnel, and that it has not been successful in the past 
in obtaining strong people in its programming department 
(R. 1461-2). It would be illusory indeed to assume, merely 
because television is a different medium, that Mr. Ivelly 
will acquire the management skills in recruiting competent 
program personnel that he has lacked in radio. In tact, 
this admission, coupled with the other facts of record con¬ 
cerning KCRA’s specific personnel problems in 1952,j es¬ 
tablishes that no matter how reasonable the Commission’s 
assumption might be in other cases, 7 it is inapplicable here. 

What the Commission’s decision and Appellee’s brief 
both overlook is that this is a comparative hearing. iPhe 
basic issue, and that upon which the whole case turhed, 
was the comparative reliability of the two applicants to 
effectuate their television proposals. Insofar as the staffing 
aspect of these proposals is concerned, the issue is not 
whether the Commission should have made a finding ad- 

7 In its brief Appellee suggests that the Commission’s * 1 assumption ’ ’ may 
find some measure of validity from the fact that it represents a new policy 
of the Commission which has been applied consistently in other recent cases 
(Appellee’s Br., pp. 28-29). Obviously, the fact that the Commission jmay 
have erred in other cases, as well as in the instant case, does not make its 
assumption a valid one. 


j 
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verse to KCRA upon its past record, but rather, which 
of the two applicants, KCRA or Appellant, could be better 
relied upon to effectuate this aspect of its proposal. This 
determination of which applicant is “better” qualified on 
a particular issue is the essence of the Johnston case doc¬ 
trine. Here the Commission considered the facts concern¬ 
ing KCRA’s past record in recruiting and retaining com¬ 
petent personnel only as a matter of minimum qualifica¬ 
tion, and did not weigh this record comparatively with that 
of Sacramento Broadcasters, in resolving the ultimate is¬ 
sue of reliability. Hence, as a matter of law, its decisional 
process was defective. 

In summary, Appellant’s complaint is not so much with 
the Commission’s judgment on KCRA’s past record, as 
with the Commission’s failure to exercise its judgment on 
the comparative issue presented, as required by law. It is 
this issue of law which Appellee and Intervenor have ig¬ 
nored. 

No answers have been made by either Appellee or In¬ 
tervenor to Appellant’s third argument that the Commis¬ 
sion’s assumption of availability of a competent staff car¬ 
ries with it the seeds of undoing the entire doctrine of the 
Johnston case (see Appellant’s Br., pp. 32-33). Hence, this 
point may be deemed conceded. 

It is submitted that the Commission’s assumption of the 
availability to KCRA of competent top level program per¬ 
sonnel is erroneous as a matter of law. Standing alone, this 
error requires a reversal. 

III. The Issues of Law Presented as to the Commission's 
Decisional Process Herein Have Been Ignored 

It is an old axiom of the legal profession that “When 
the law is against you, argue the facts.” This is the course 
followed by Appellee and Intervenor in their answer to the 
issues of law raised by Appellant in Point III of its brief. 
In their zeal to once again establish that all that is in- 
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volved is the reasonableness of the Commission’s I judg¬ 
ment, they have ignored the substantial questions qf law 
raised by Appellant concerning the validity of the Com¬ 
mission’s decisional process herein. 

In its brief, Appellant argued that the decisional process 
employed by the Commission herein was defective arid ar¬ 
bitrary because (1) the Commission had applied entirely 
different and inconsistent standards of “decisional sig¬ 
nificance” to the several differences between the applicants, 
and (2) that it fragmentized its decision and thus avioided 
the necessary composite consideration of the various dif¬ 
ferences, pro and con each applicant, which were admittedly 
material to the ultimate issue of reliability. Appellee’s 
brief, after stating these issues, does little more thajn re¬ 
cite the facts found by the Commission, and give the (pourt 
its assurance that the Commission’s judgment on these 
facts “was a reasonable and proper one” (Appellee’s Br., 
p. 33). Completely overlooked in this process are the! sub¬ 
stantial questions of law raised by this appeal. 

! 

Actually, it makes little difference, in the resolution of 
the questions of law raised by the appeal, whether Appel¬ 
lant’s version of the facts or Appellee’s version theireof, 
is relied upon. This is obviously true of the second oft Ap¬ 
pellant’s two arguments, which rests, not upon the facts, 
but upon the Commission’s procedure in resolving the 
several comparative issues in the case. However, it is equal¬ 
ly applicable to Appellant’s contention that different! and 
conflicting standards were employed by the Commission in 
resolving the issues of fact and policy before it. 

! 

Because of the rather loose terminology employed by 
Appellee and Intervenor, it is important, at the outseit, to 
analyze the Commission’s findings on the various bom- 
parative factors considered by it. Where the Commission 
found that there was no difference between the applicants, 
it said so, with statements such as “. . . there has been 
demonstrated no basis upon which to differentiate between 
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the applicants” (R. 5209). Similarly, with regard to in¬ 
tegration of ownership and management, the Commission 
found that Dellar, 100% owner of Broadcasters, and Kelly, 
50% owner of KCRA, would both participate in manage¬ 
ment and, hence, there was “. . . no basis for preferring 
either of the applicants under this point” (R. 5104). On 
the other hand, the Commission recognized in other com¬ 
parative matters that differences did exist, but found, in 
each instance, that these differences Avere not decisionally 
significant. Thus, in overturning a preference awarded by 
the Examiner to Appellant for its better assessment of the 
needs of the area to be served, the Commission stated that: 
“We do not find the record to indicate a significant dif¬ 
ference between the applicants . . .” (R. 5097, TF5S). Con¬ 
cerning the “know-how” the applicants may have acquired 
through their radio operations, the Commission found “The 
record shows no significant difference between the prin¬ 
cipals, Kelly and Dellar ...” (R. 5106, 1174). Similarly, in 
considering the past programming of the applicants, the 
Commission stated “Differences do exist, of course, but 
they are not of such significance as to justify the award 
of a preference” (R. 5216, H10). A final example of the 
Commission’s terminology is to be found in its statement 
concerning the applicants’ management proposals, as shown 
by the background and experience of applicants’ respective 
managers, to the effect that “. . . the differences between 
Kelly’s and Deliar’s experience are not found to be de¬ 
cisionally significant” 8 (R. 5221, 1117). 

It is clear from the terminology employed by the Com¬ 
mission in considering the various areas deemed by it to 
be material to the ultimate issue of reliability, that it dreAv 
a distinction between those in which it found no differ¬ 
ence betAveen the applicants and those in Avhich there was 
a difference, which difference, in the Commission’s judg¬ 
ment, had not reached the lofty status of being “decisional- 

8 Typical of the many errors in Intervenor’s brief is its statement: ‘ ‘ The 
words ‘decisionally significant’ appear to be words coined by Appellant” (Int. 
Br., p. 24). 



I 


i 

i 

17 ! 


ly significant.” The Commission has nowhere defined the 
term “decisionally significant,” but it is of importance to 
note that it did not employ the phraseology of the Johnston 
case concerning “frivolous or wholly unsubstantial” dif¬ 
ferences. 9 A reasonable interpretation of the Commission’s 
phraseology is that the difference was a small one ,\ which 
was not sufficiently significant, in and of itself, to support 
a decisional grant. 


It is against this background that the Commission’s de¬ 
cisional process must be analyzed. That process involved 
the separate determination, in each area, as to whether the 
difference between the applicants there involved was, in 
and of itself, “decisionally significant.” Having determined 
that the difference was not a “decisionally significant!” one, 
this disposed of the matter and it was never again weighed 
by the Commission in making its ultimate judgment; as to 
which applicant showed the greater likelihood of effectuat¬ 
ing its television proposal herein. It is this decisional proc¬ 
ess which Appellant believes to be erroneous. 


As this Court has pointed out in the Johnston case, $upra, 
comparative consideration involves more than th^ bare 
qualifications of each applicant; it involves the question 
of which is the “better qualified.” In a close case, the dif¬ 
ferences between the applicants may be small ones, lifever- 
theless, the only way in which the choice between tlie ap¬ 
plicants can be properly resolved is to consider such small 
differences. In the instant case, however, the Commission 
has clearly revealed its impatience with small differences 10 
and its unwillingness to explore them, despite the fact that 
a series of such small differences might, in the aggregate be 
sufficient to outweigh a countervailing small difference 
favoring a competitor. A clue to the Commission’s cqncept 
of the decisional process to be employed in comparative 
cases is to be found in its statement that: 


9 85 App. D.C. at 46, 175 F(2d) at 357 (1949). 


10 For purposes of this argument, it will be assumed that the Comlimssion 
is correct in its judgment that the differences here involved, are small ones. 
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“. . . we do not believe such an analysis—to determine 
whether slight preferences in any particular program 
category exists between the past broadcast records of 
applicants—is appropriate or consistent with proper 
decisional process” (emphasis supplied) (R. 5216, 

mi). 

This statement, together with the Commission’s treatment 
of the various constituent parts of this past programming 
issue 11 reveals the Commission’s lack of understanding of 
the true nature of the comparative process. It has not only 
been unwilling to fully explore, on a comparative basis, dif¬ 
ferences which it believed to be small ones, but has employed 
a decisional process in which such differences, even if small, 
are not considered in the overall composite consideration 
of the ultimate issue presented. 

In its Decision, the Commission divided its consideration 
of the several comparative issues under two broad head¬ 
ings, “Program Proposals” and “Likelihood of Effectuat¬ 
ing Program Proposals.” It decided to “award no prefer¬ 
ence to either applicant on its programming proposals” (R. 
5098). Accordingly, its entire decision in this case turned 
upon the resolution of the ultimate issue of likelihood of 
effectuating proposals. It resolved this issue by concluding 
that: 

“. . . the past record of KCRA offers slightly greater 
assurance of the likelihood of effectuation of proposed 
programming than that of Sacramento Broadcasters.” 
(R. 5102). 

In its Decision the Commission repeatedly treated past programming 
(particularly in the case of KCRA) as a matter of minimum rather than 
comparative qualification. Thus, the issue presented was not. as the Commis¬ 
sion implied, whether KCRA’s news service was adequate or inadequate (R. 
5070, 17) but whether KXOA or KCRA had done a better job of meeting 

the needs of the Sacramento area for news. Similarly, the issue was not 
whether KCRA’s sustaining religious time was “adequate'’ or whether com¬ 
mercial religious programs do or do not “militate against an operation in the 
public interest” (R. 5070, fll7) but rather, which station, KXOA or KCRA, 
had done a better job of meeting the religious needs of the area. The very 
fact that the Commission concluded that “both operations arc worthwhile 
ones in the public interest” and that “the stations have, with one exception 
applicable to both, made adequate provision in each of the essential elements 
of a well rounded program service” (R. 5099, 62), indicates that the Com¬ 

mission failed to make any real effort to determine which had done a better 
job in past programming and which was more likely to do so in television. 


As previously indicated, upon reconsideration the Commis¬ 
sion removed one of the two props supporting thisl con¬ 
clusion (R. 5210), so that the “slightly greater assurance’’ 
became an even slighter one. Under these circumstances, 
if the Commission had undertaken a composite considera¬ 
tion of all of the small differences admittedly relevant and 
material to the ultimate issue of greater reliability (in¬ 
cluding the one on which the slight preference was awarded 
to KCRA), it might well have reached a contrary conclu¬ 
sion as to which applicant afforded the greater likelihood 
of effectuation of its proposals. Specifically, it might jhave 
concluded that, even though, in its judgment, the differ¬ 
ences between the applicants in areas other than “promise 
against performance” were small ones, in the aggregate 
they outweighed the latter preference. But the Commis¬ 
sion did not do this. On the contrary, by the decisional proc¬ 
ess employed it never reached the stage of makingi this 
type of composite consideration of the several differences 
pro and con each of the applicants. Therein lies the error 
in its decisional process which requires reversal. It isj this 
error of law of which Appellant here complains. 

Despite Appellee’s and Intervenor’s views to the !con¬ 
trary, Appellant’s other contention herein does not faise 
the issue of whether the Commission’s judgment onj the 
facts herein was a reasonable one. Rather, the issue of, law 
involved is whether that judgment—whatever it be-—has 
been applied fairly and consistently to each of the differ¬ 
ences between the applicants herein. Specifically, the ques¬ 
tion is whether the Commission, in awarding its sljight 
preference to KCRA in the field of “promise against per¬ 
formance,” employed the same standard which it rqlied 
upon in appraising the other areas relevant and material 
to the issue of greater reliability, in which there were dif¬ 
ferences between the applicants. Neither Appellee’s |nor 
Tntervenor’s briefs addressed themselves to this issue, j 
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It is not surprising that Appellant’s statement of the 
facts does not coincide with that set forth in the Com¬ 
mission’s Decision. 12 The very nature of the contention 
here made demands that it be shown that the Commission, 
by selecting some facts of record while ignoring others, 
has set the stage for the application of different and vary¬ 
ing standards. Similarly, it is necessary to demonstrate, as 
Appellant has in its brief, that in comparable situations, 
the Commission has applied conflicting value judgments to 
those differences favoring Appellant and to the one favor¬ 
ing KCRA. This is the essence of the issue of law raised 
herein. 

However, as indicated above, the resolution of this is¬ 
sue is not dependent upon whether Appellant’s or Appel¬ 
lee’s version of the facts is accepted. It is apparent from 
those facts about which there is no controversy, and from 
the Commission’s language and actions in disposing of the 
various issues raised in the case. 

The very fact that the Commission was willing to explore 
minute details concerning Sacramento Broadcasters’ rec¬ 
ord on “promise against performance” in order to award 
a slight preference to KCRA, while exhibiting a great reluc¬ 
tance to examine the details in other material areas to de¬ 
termine whether Sacramento Broadcasters was entitled to 
an equally slight preference over KCRA, reveals, if noth¬ 
in Appellant is satisfied that, with one exception, its statement of the facts 
is a fair and accurate one, which is fully supported by the record. The one 
exception is that concerning the quantity of public service programming car¬ 
ried by Station KCRA during 1952 (see Appellant’s Br., p. 3S). Appellant 
had improperly assumed that the Commission’s findings as to the public 
service programming of Stations KCRA and KXOA during 1952 had covered 
comparable areas. However, as pointed out in both Appellee’s and Inter- 
venor’s briefs, the Commission’s finding on KCRA covered only its govern¬ 
ment, civic and educational non-network programs, omitting those in the fields 
of agriculture and religion (Appellee’s Br., pp. 34-35; Int. Br., pp. 27-28). 
The record shows that in the comparable areas (government, education and 
civic programs), Station KXOA broadcast during 1952 five 5-minute programs, 
844 15-minute programs, 62 half hour programs and 15 one hour programs for 
a total of 239% hours (R. 3S0S). Thus, Appellant’s brief should have read 
that its station broadcast more than twice as much of such programming as 
did Station KCRA, instead of nine times as much, as indicated. 
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ing more, that different standards were employed by the 
Commission in its choice between the applicants. 

The nse of a dual standard is further revealed by the 
manner in which the Commission, in its Decision, rejected 
every contention advanced by Sacramento Broadcasters as 
to the comparative reliability of KCRA’s and of its pro¬ 
posals and representations herein when viewed in ; light 
of their respective AM operating records. In each such in¬ 
stance, the Commission pointed out that TV is a different 
medium from AM, that any attempt at comparison of TV 
promise against AM performance is like comparing “apples 
and pears,” and that an “applicant is starting from scratch, 
so to speak, in television” (R. 5099, 5015). 13 Yet thejvery 
basis for the Commission’s denial of the application of 
Sacramento Broadcasters is its reliability, in light of its 
past operating record in AM. If, as the Commission has in¬ 
dicated, KCRA’s television program and staffing proposals 
cannot be measured by what it is doing in AM (R. 5098, 
1T60), why should Sacramento Broadcasters’ proposals in 
this proceeding be measured by what Station KXOC, Chico, 
has done in past years in the field of local live program¬ 
ming? Why'did the Commission not state, as it did in the 
case of KCRA, that Sacramento Broadcasters is starting 
from scratch and the alleged deficiencies in its past! AM 
record are not pertinent? Conversely, if the reliability of 
Sacramento Broadcasters’ representations in this proceed¬ 
ing can be measured by its past record (and that of cither 
stations in other markets), why cannot KCRA’s program¬ 
ming and staffing proposals be measured by the same yard¬ 
stick? The answer to these questions stems from the dual 
standard which the Commission has employed in this pro¬ 
ceeding. 

13 Appellee, in its brief, takes exception to Appellant’s reliance upo^ this 
latter quotation, urging that this sentence must be read in light of the follow¬ 
ing sentence (Appellee’s Br., p. 31). Appellant believes that its use <jf the 
sentence quoted is not only proper, but wholly consistent with the vie\fs ex¬ 
pressed by the Commission elsewhere in the Decision, such as its reference 
to “apples and pears”. 
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When the record revealed that, in 1952, KXOA had 
broadcast substantially more public service programming 
and more than twice as many non-commercial public serv¬ 
ice announcements as had KCRA, the Commission, in its 
judgment, disposed of this difference by stating that: 

. . ve do not now, or at any time, award a preference 
on programming on mere numbers or percentage fig¬ 
ures ...” (R. 5216, Fn. 15). Yet the Commission unhesitat¬ 
ingly awarded KCRA a preference in the area of “promise 
against performance” on mere numbers or percentage fig¬ 
ures. 

When it was shown that KXOA presented substantially 
more local news programs than did KCRA, the Commis¬ 
sion found a basis for washing out this difference with its 
statement: “. . . there is no showing that there is a need 
for or that the public is better served by such greater pro¬ 
vision” (R. 5213). Could not this same language have been 
employed to justify Sacramento Broadcasters’ revision of 
its original estimates of the amount of live programming 
to be broadcast? 

An examination of the Decision and Order appealed from 
will reveal many other instances in which the Commission’s 
“judgment” was so exercised as to find some basis for 
explaining away facts adverse to KCRA and to extricate it 
from difficult situations which might have reflected adverse¬ 
ly upon it. In fact, these instances are so numerous as to 
make it appear that the Commission has consistently em¬ 
ployed its “judgment” in a one-sided fashion. Strangely 
enough, the Commission’s “judgment” was not so exer¬ 
cised so as to find comparable explanations for Broad¬ 
casters in the one area in which the Commission believed its 
record to be adverse to that of KCRA. 

In the Plains Radio case, this Court said that the Com¬ 
mission : 

“... cannot select and assert as material the pertinent 
characteristics of one applicant and ignore the related 
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features of the other” (85 App. D.C. at 52, 175 F(2d) 
at 363 (1949)). 

i 

In the instant case, the record contains many facts Icon- 
cerning the past records of the two applicants in their oper¬ 
ation of radio stations in Sacramento -which have a direct 
bearing upon their reliability to fulfill their television repre¬ 
sentations herein. Here the Commission has so used its 
“judgment” as to repeatedly exculpate KCRA while, at 
the same time, applying different judgment values to bom- 
parable situations affecting Appellant. It is evident, there¬ 
fore, that the Commission has here used its “judgment” 
so as to “select and assert as material” the pertinent char¬ 
acteristics of one applicant, while ignoring the related fea¬ 
tures of the other. This alone establishes that the Ciom- 
mission’s action herein was arbitrary and capricious, j 

In summary, the decisional process here employed by: the 
Commission is characterized by (1) a refusal to give truly 
comparative consideration to various material differences 
between the applicants; (2) a failure to make a composite 
evaluation of all of the differences between the applicants 
on the ultimate issue of greater likelihood of effectuating 
proposals herein; and (3) a failure to apply the s^me 
standards or value judgments in weighing the differeiices 
between the applicants. Such a decisional process falls jfar 
short of the requirements of the Johnston case and albne 
requires reversal. 


CONCLUSION 

As far back as 1932 in the Nelson Bros. Bond & Mortgage 
case, 14 the Supreme Court made clear the scope of judicial 
review of Commission action, stating: 

“Whether the Commission applies the legislative 

standards validly set up, whether it acts within the 

authority conferred or goes beyond it, whether ; its 
— 

n Federal Radio Commission v. Nelson Bros. Bond Mortgage Co., 289 U.S. 
266, 276 (1932). See also Federal Communications Commission v. Pottstdllc 
Broadcasting Co., 309 U.S. 134, 144 (1939). 
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proceedings satisfy the pertinent demands of due proc¬ 
ess, whether, in short, there is compliance with the 
legal requirements which fix the province of the Com¬ 
mission and govern its action, are appropriate ques¬ 
tions for judicial decision.’’ 

It is clear that this appeal raises these very questions. 
Despite the studied efforts of Appellee and Intervenor to 
make it appear that the contrary is true, this appeal does 
present to the Court questions as to whether the Commis¬ 
sion acted within its statutory authority, and as to whether 
there has been a denial of procedural due process. These 
are appropriate questions for judicial review by this Court. 

Upon such review, the Commission’s decision and its or¬ 
der herein should be reversed, and the case remanded for 
further hearing and reconsideration in accordance with 
the judgment of this Court. 

Respectfully submitted, 


Jack P. Blxjme 
Peter Shuebrtjk 
Counsel for 

Sacramento Broadcasters, Inc. 


March 6, 1956 
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EXAMINER'S EXHIBIT NO. 1 


KXOA — PROMISE AND PERFORMANCE 


PROMISE 

Original Application 
July 21,1944 


PERFORMANCE 
Assignment of License 
Application]—Oct. 24,1946 


Entertainment 

62.8% 

sko% 

Agriculture 

8.0% 

p.o% 

Religious 

2.6% 

4.4% 

Education 

2.8% 

6.2% 

News and Commentary ) 

Public Service and Gov’t. ) 

13.8% 

23.2%) 

10.0% 

|3.2%) 

Total Commercial 

56.0% 

59.8% 

Total Sustaining 

44.0% 

40.2% 


26.4% 


► 


KXOA — PROMISE AND PERFORMANCE 


II. 

PROMISE 
June 3,1948 
Renewal 

PERFORMANCE III. 
August 3,1950 
Renewal 

PROMISE 

August 3,1950 1 

Renewal 

PERFORMANCE 

952—Composite 
Week 

Entertainment 

59.2% 

61.65% 

49.29% 

56.8% 

Religious 

4.4% 

4.30% 

7.03% 

5.4% 

Agriculture 

6.0% 

4.16% 

7.03% 

6.9% 

Education 

2.0% 

1.83% 

2.15% 

— 

News 

17.0% 

14.45% 

20.18% 


Discussion 

3.0% 

1.04% 

1.11% 

2.7% 

Talks 

8.4% 

12.57% 

13.21% 

7.5% 

NC 

36.0% 

26.52% 

39.0 % 

38.7% 

NS 

27.0% 

27.22% 

23.98% 

15.9% 

RC 

11.0% 

33.60% 

18.94% 

15.7% 

RS 

6.0% 

4.98% 

8.79% 

17.4% 

wc 

4.0% 

.39% 

.59% 

•8% 

WS 

3.0% 

.26% 

1.17% 

.5% 

LC 

5.0% 

4.53% 

6.70% 

8.8% 

LS 

8.0% 

2.50% 

1.63% 

1.9% 

Total Commercial 

56.0% 

65.04% 

65.23% 

64.3% 

Total Sustaining 

44.0% 

34.96% 

34.77% 

35.7% 


100.0% 

100.00% 

100.00% 

100.0% 
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EXAMINER'S EXHIBIT NO. 2 

KXOC — CHICO, CALIFORNIA 
PROMISE AND PERFORMANCE 


PROMISE 

PROMISE 

PERFORMANCE 

(Original 
Application— 
February 5,1947 ) 

(Renewal 
Application 

Feb. 28,1950, 

6 Months After 
Operation Started) 

(Per Composite 
Week 1952) 


Entertainment 

59.0% 

73.6% 

70.0% 

Religious 

3.0% 

3.0% 

2.8% 

Agriculture 

10.0% 

8.9% 

6.8% 

Education 

.5% 

1.9% 

.2% 

News 

15.0% 

9.2% 

10.6% 

Discussion ) 

8.0% 

2.1% 

2.0% 

Talk ) 

1.3% 

7.6% 

NC 

27.0% 

39.2% 

39.88% 

NS 

13.0% 

23.7% 

17.84% 

RC 

24.0 % 

14.0% 

10.56% 

RS 

8.0% 

11.0% 

19.43% 

wc 

6.0% 

5.3% 

1.11% 

WS 

4.0% 

2.1% 

2.91% 

LC 

8.0% 

1.1% 

4.78% 

LS 

10.0% 

3.6% 

3.49% 

Total Commercial 

65.0% 

59.6% 

56.33% 

Total Sustaining 

35.0% 

40.4% 

43.67% 
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EXAMINER'S EXHIBIT NO. 4 


KDB 

PROMISE AND PERFORMANCE 



PROMISE 

PERFORMANCE 


(Assignment of License 
Application, Nov., 1950) 

(1952 Composite Week) 

Entertainment 

55.75% 

64.5% 

Religious 

6.6% 

2.1% 

Agriculture 

4.4% 

.8% 

Educational 

1.73% 

5.1% 

News 

20.4% 

8.4% 

Discussion 

1.92% 

1.2% 

Talks 

9.2% 

17.9% 

NC 

39.05% 

39.7% 

NS 

21.12% 

12.8% 

RO 

13.75% 

15.9% 

RS 

9.1% 

14.6% 

WC 

3.17% 

2.4% 

ws 

2.83% 

1.7% 

LC 

6.8% 

11.2% 

LS 

4.18% 

1.7% 

Total Commercial 

62.77% 

69.2% 

Total Sustaining 

37.23% 

30.8% 
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No. 12,854 


SACRAMENTO BROADCASTERS, INC., Appellant, 

v. | 

FEDERAL COMMUNICATIONS COMMISSION,! 

Appellee, 

I 

KCRA, INC., Intervenor. 

i 


On Appeal from a Decision and Order of the Federal j 
Communications Commission 

I 

BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 

i 

Appellant’s “Statement of Case” contains many sejf- 
serving declarations, arguments and contentions. It will ibe 
helpful to the Court to consider the factors showing thjat 
Appellant was accorded a full and fair hearing as required 


i 
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by law, together with a resume of the manner in which the 
Commission rendered its reasoned decision and arrived at 
a determination in favor of Intervenor, KCRA, Inc., here¬ 
after called KCRA. 

The Appellant, Sacramento Broadcasters, Inc., and In¬ 
tervenor (KCRA) filed applications for permits to con¬ 
struct new television stations for operation on Channel 3, 
in Sacramento, California. Since both applicants sought 
use of the same VHF channel in Sacramento, the applica¬ 
tions were mutually exclusive, and were designated for a 
comparative hearing on issues requiring a determination 
of, among other things (1) the legal, technical, financial and 
other qualifications of the applicants; (2) the type and 
character of the program service proposed and whether it 
would meet the needs of the area to be served; and (3) on 
a comparative basis, which of the applicants would better 
serve the public interest. (R. 5062) 

Hearings were conducted by an Examiner for a pro¬ 
tracted period of 25 days, November 17,1952 through April 
22, 1953, with the record being closed on the latter date. 
Each of the parties and the Commission’s Broadcast Bu¬ 
reau participated fully in the hearing and exercised exten¬ 
sively their rights of direct and cross-examination. Pro¬ 
posed findings of fact and conclusions were filed by the two 
applicants. On June 7, 1954, the Examiner released his 
Initial Decision granting the application of KCRA and 
denying that of Appellant. Appellant filed Exceptions to 
the Examiner’s Decision and Brief in support of the Ex¬ 
ceptions. Oral argument was held before the Commission 
en banc , in which all the parties participated. After oral 
argument the Commission issued its Decision granting the 
application of KCRA and denying that of Appellant. The 
Commission disposed of the exceptions of the parties, 
stating: 

“We have examined each of the parties’ exceptions. 

Those that have been granted, either in whole or in 


part, are reflected in the following opinion; the others, 
or the portions not so granted, are denied either for 
reasons set out in the decision, or as contrary tq the 
record, or as adequately reflected by the decision, or 
as having no decisional significance here.” (R. 50^2-3) 

On May 14, 1955, Appellant filed a “Petition for Rehear¬ 
ing” in which it again urged many of the same contentions 
raised in its proposed findings and exceptions. (R. 5111- 
5170) On July 25, 1955, the Commission issued a 14-page 
Memorandum Opinion and Order denying Appellant’s peti¬ 
tion. In its Opinion and Order the Commission gave care¬ 
ful consideration to the arguments contained in Appellant’s 
petition and made extensive findings with respect to sqch 
contentions. (R. 5208-5221) Appellant has reasserted sub¬ 
stantially the same contentions in its Brief on appeal to 
this Court. 

Appellant points to no error of law or procedure cqm- 
mitted by the Commission in the disposition of the c^se 
here under consideration. It merely disagrees with the 
conclusions reached by the Commission after careful con¬ 
sideration of all pleadings and evidence of record. 

In argument before the Commission en banc, Appellant 
urged the Commission to consider the “substantial differ¬ 
ence in the past operating records of the applicants’ AM 
stations in Sacramento, the very market in which they ajre 
proposing to operate TV stations” and further contended 
that “these differences effectively decide the question qs 
to which applicant’s television proposal can best be relied 
upon by the Commission”. Appellant requested the Cotti- 
mission to approach the case de novo and to issue a new 
decision, and in its concluding argument stated as follows: 
“T submit that on the question of reliability and on the 
question of strength of the proposal made, let’s look at tlje 
record and upon the record made, determine which appli¬ 
cant can be relied upon to construct a television station in 
the interests of the people of Sacramento and to operate it 




successfully thereafter”. (R. 5020-22, 5027, 5029) The 
Commission in its Decision did exactly what Appellant re¬ 
quested it to do. It considered all the evidence of record 
and issued a Decision de novo in which it determined that 
KCRA can best be relied upon to carry out its television 
proposals on the basis of its past broadcast record. (R. 
5107, Par. 17) 

Applying the guiding principles set forth by this Court 
in the Johnston 1 case with respect to the proper manner of 
considering comparative cases, the Commission, after tak¬ 
ing extensive evidence in a proceeding in which all parties 
participated fully through direct and cross-examination, 
made basic and ultimate findings on each of the several 
factors advanced to show which applicant was better quali¬ 
fied to serve the public interest, convenience and necessity. 

In its Notice of Appeal Appellant raised a question con¬ 
cerning the financial qualifications of KCRA and certain 
other frivolous matters. However, in its Brief and Points 
contained therein, Appellant has abandoned these obviously 
frivolous and unsupportable contentions and this appeal 
must, necessarily, be limited to the remaining insubstantial 
issues raised. 

Appellant has raised only three minor points concerning 
the Commission’s decision. It has raised no procedural 
questions or contentions concerning the availability of a 
full and fair hearing. It contends: first, that the Commis¬ 
sion erred in placing greater reliance upon the past broad¬ 
cast record of KCRA than upon that of Appellant in re¬ 
solving the important question of likelihood of effectuation 
of promises or commitments; second, that “the Commis¬ 
sion erroneously refused to consider whether Sacramento 
Broadcasters (Appellant) was entitled to a preference on 
the factor of staffing”; and third, that the Commission 
erred in resolving the issue of reliability and effectuation 

l Johnston Broadcasting Company v. Federal Communications Commission, 
85 App. D.C. 40, 175 F(2d) 351 (1949). 
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of promises on the basis of the past broadcast records. 
A brief resume of the Commission’s decision will shoV that 
Appellant’s contentions are not only erroneous but! mis¬ 
leading. 

In its Decision the Commission considered and ma4e de¬ 
tailed and comparative findings with respect to the fallow¬ 
ing: I, The Area Involved; II, Engineering Considera¬ 
tions ; III, Composition of the Applicants; IV, Other Broad¬ 
cast Interests; V, Radio Background of Principals; VI, 
Programming Proposals (including preparation, policies, 
program proposals); VII, Studios; VIII, Staffing;! IX, 
Technical Facilities, Personnel Schedules and Production 
Plans; X, Integration of Ownership and Management ; and 
XI, Financial Qualifications. The Commission concluded 
at the outset on the basis of its prior findings that each 
applicant possesses the legal, technical, financial and other 
qualifications to construct its proposed television station; 
that the construction and operation of the television j sta¬ 
tions proposed would comply with the Commission’s stand¬ 
ards and regulations; and that the program service pro¬ 
posed by each of the applicants would meet the needs of| the 
community and areas within their respective field intensity 
contours. The Commission then considered in detail j the 
various comparative factors involved and the contentions 
made by the parties. The Commission concluded that there 
Avas no basis for preferring either applicant in any of j the 
many areas considered, except in the area of likelihood of 
effectuation of promises or commitments. 

i 

In the important area of the likelihood of effectuation of 
promises or program proposals, the Commission found; on 
the basis of the applicants’ past broadcast records that 
KCRA was entitled to a significant preference. This fund¬ 
ing was predicated upon a prior finding that a comparison 
of Appellant’s promise against performance revealed a 
spotty and unfavorable past broadcast record because! of 
substantial deviations between promise and performapce 
in important aspects such as local live programming. T?he 





record evidence, in turn, showed that there was more than 
50% failure by Appellant to carry out the local live com¬ 
mitments made. (See R. 5074, Par. 22; R. 5211, Par. 8) 

SUMMARY OF ARGUMENT 

The bases for the Commission’s preferment of KCRA 
over Appellant are clearly set out in the Decision and are 
understandable. They are reasoned and not capricious and 
rest upon evidence put in the record. All parties had com¬ 
plete procedural opportunities. The Commission consid¬ 
ered every suggested index of differences between the ap¬ 
plicants. The function of the Court in this case goes no 
further than to examine into these features of the matter. 
(Pinellas Broadcasting Company v. Federal Communica¬ 
tions Commission (No. 12545, decided January 19, 1956, by 
the United States Court of Appeals for the District of Co¬ 
lumbia) ; Johnston Broadcasting Company v. Federal Com¬ 
munications Commission , 85 App. D. C. 40; 175 F. (2d) 351 
(1949).) 

I. 

Appellant’s contention (Point 1) that the Commission 
erred in granting KCRA a preference in the area of “prom¬ 
ise against performance” is wholly without merit. The 
preferment of KCRA over Appellant is predicated upon 
a finding of “significant preference” for KCRA in the 
area of their “past broadcast records”, and is not based 
upon an insubstantial difference as contended by Appel¬ 
lant. The finding of significant difference in past broad¬ 
cast records is based upon and supported by substantial 
record evidence concerning both applicants and was prop¬ 
erly held by the Commission to be determinative of the 
important question of “likelihood of effectuation of 
promises or commitments”. In considering the past broad¬ 
cast records, the Commission properly found on the basis 
of the evidence that a comparison of Appellant’s promise 
against performance revealed a spotty and at times un- 
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favorable past broadcast record because of substantial 
deviations between promise and performance in important 
aspects such as local live programming. Appellant, j itself, 
opened up the area of past program records and exten¬ 
sively cross-examined KCRA’s principal witness with re¬ 
spect to its various promises as against performance as 
reflected in its renewal and other applications. Appel¬ 
lant’s contention of a one-sided record on this aspect of the 
case is completely erroneous and misleading. 


The Commission did not (as contended by Appellant in 
Point 2) eliminate staffing from the area of comparative 
consideration, but on the contrary, expressly considered 
the factor and the record evidence related thereto and 
concluded on the basis of detailed basic findings that! 4 ‘The 
staffs proposed by each applicant are adequate to [carry 
out the programming proposed”, and that “each appli¬ 
cant will be able to employ competent personnel”. |Since 
the Commission considered all facets related to the fjactor 
of staffing urged by Appellant, there has been full compli¬ 
ance with the requirements for comparative consideration 
as laid down in the Johnston case. The law does npt re¬ 
quire a finding of a preference in a particular area where 
there is no evidentiary basis establishing such preference. 
The Commission’s decision adequately explains whyt Ap¬ 
pellant was not accorded a preference based on staffing. 

in. I 

j 

The Commission correctly resolved the controlling ques¬ 
tion of likelihood of effectuation of promises and commit¬ 
ments in favor of KCRA and against Appellant only after 
having considered in detail such other comparative factors 
as proposed programming proposals, likelihood of effectua¬ 
tion of program proposals, past programming, 'past 
program service, local ownership, participation in civic 


i 
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affairs, integration of ownership and management, tech¬ 
nical facilities, staffing, radio background of applicants 
and management competence. The Commission found that 
no preference should be accorded either applicant in the 
various areas considered, except their past broadcast rec¬ 
ords, in which area the Commission found that KCRA was 
entitled to a significant preference. The Commission did 
not and could not have applied different and inconsistent 
standards of preference in determining the question of 
likelihood of effectuation of promises, since it considered 
the entire record and all areas bearing on the preferment 
of one applicant over the other. Even a cursory examina¬ 
tion of the Commission’s Decision will clearly establish 
that it was not based on a consideration of so-called selec¬ 
tive characteristics, but rather, was based on an overall 
examination of the record and a detailed consideration of 
all areas of comparison urged by the applicants. It is 
ridiculous for the Appellant to assert that the Commis¬ 
sion ignored the factors of staffing, past programming and 
management competence and selected the one character¬ 
istic favorable to KCRA, when the decision shows that all 
factors, including staffing, past programming and man¬ 
agement competence, bearing on the preference of one ap¬ 
plicant over the other were considered and resolved. The 
decisional process employed by the Commission is in ac¬ 
cord with the requirements set forth in the Johnston case. 

ARGUMENT 

I. 

The Commission Properly Granted KCRA a Significant Prefer¬ 
ence in the Area of Past Broadcast Records and Likelihood 
of Effectuation of Promises or Commitments 

The Commission made extensive and detailed findings of 
fact and explained at great length its choice of KCRA. 
After fully considering the various criteria advanced as 
bases for preference, it found that “The sole significant 
difference between the applicants is seen to lie in their 
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i 

I 
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past broadcast records’’ and that KCRA was entitle^ to a 
*‘significant preference” in this area. The Commission held 
this factor to be the most critical or determinative <jme in 
resolving the important question of likelihood of j effec¬ 
tuation of promises or commitments. 

Appellant argues that the Decision is based only! on a 
bare statistical record of promise against performance; 
that it does not take into account the quality of th<fe pro¬ 
gramming rendered by Appellant’s (Deliar’s) stations; 
and that it regards the percentages in question not as a 
binding pledge but rather as a responsible estimate! (Br. 
pp. 18-23) The same yardstick was applied to both Appli¬ 
cants in this comparative proceeding. Both applicants in¬ 
troduced in evidence program log anaylses based upon 
the station logs for the composite week of 1952, together 
with the logs upon which these analyses were based. (R. 
5068-5076) Both were cross-examined at length upojn the 
accuracy and meaning of these program log analyses, and 
other similar analyses contained in renewal applications 
filed with the Commission from time to time. (R. 11041- 
1079; 849-892; 2376-2460) The Commission not only made 
detailed findings and conclusions with respect to the statis¬ 
tical program log analysis of each applicant, but also jmade 
detailed findings and conclusions with respect to the quali¬ 
ty of the various categories of programs broadcast^ and 
considered and disposed of various explanations of the 
applicants with respect to deviations from the promise or 
estimate of each applicant. (R. 5068-5075; 5099-5102) Thus, 
in the category of “live” programming which Appellant 
erroneously claims is virtually the only category in ^hich 
the Commission made a finding adverse to it, the Commis¬ 
sion considered and rejected Appellant’s (Dellar’s) ex¬ 
planation that the variation between promise and! per¬ 
formance figures in the case of KDB was “largely dhe to 
the special circumstances surrounding Dellar’s acquisi¬ 
tion of that station.” (R. 5074, Par. 22) Again, the bom- 
mission considered the explanation given by Mr. l)ellar 
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as to the failure of KXOC to meet its local live promise as 
given in his original application and held that the explana¬ 
tion that Dellar “lent [his] strongest efforts during the first 
few months of operation to obtaining network programs” 
(R. 2416) “does not excuse his failure to develop—either 
during those months or, particularly, in the succeeding ones 
—the promises made as to local live programming”. “In¬ 
deed”, the Commission said, “we do not understand how 
concentration on network programs during the initial 
months can be employed to excuse the failure to meet, at 
any time after the commencement of operation, the 18% 
local live promise made in the original application”. (R. 
5212, Fn. 5) This conclusion of the Commission is fully 
borne out by the record which shows that KXOC had a 
network affiliation when it went on the air in August, 
1949, so that it had such affiliation for the full period cov¬ 
ered by the renewal license. (R. 2419) The Commission in 
rejecting the same contention made in Appellant’s Peti¬ 
tion for Rehearing concluded that: “We find that several 
times, it [Broadcasters] has markedly, by roughly 50 per¬ 
cent or over, failed to do so [live up to live programming 
promises]. With one exception, no explanation is given 
for such failures, and the one explanation advanced, we do 
no accept as excusing the failure to carry out the promise 
there made.” (R. 5212, Par. 9) 

In disposing of these same contentions made in Appel¬ 
lant’s Petition for Rehearing, the Commission stated: “As 
to these arguments, we point out that in other portions 
of our decision, we have taken into account the program¬ 
ming showing of the Dellar stations—that what is involved 
here is the likelihood of Dellar carrying out his present 
proposals on the basis of his past record” and that “It 
must be borne in mind that the failure to live up to these 
promises means not just that certain percentage figures 
were not met but that local live programming, which the 
applicant proposed to this Commission would be put on, 
fell by the wav-side.” (R. 5212, Par. 9) 
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This Court has held that in considering an application 
for renewal of license an important consideration is the 
past conduct of the applicant, for “by their fruits shall 
know them”. (Matt. VII:20) In considering the question 
of whether the public interest, convenience and necessity 
will be served by a renewal of license, the Commission has 
a duty to take note of Appellant’s past conduct. (KFKB 
Broadcasting Ass’n, Inc. v. Federal Radio Commission, 60 
App. D. C. 79; 47 F. (2d) 670, at 672) The action of the 
Commission with reference to the granting of a renewal 
of license is governed by the same considerations and ! prac¬ 
tice which affect the granting of original applications. 
(Secs. 307, 308 and 309 of Communications Act of! 1934, 
as amended, 47 U.S.C.A. 151, et seq.) 

The contention that the Commission’s Decision do^s not 
take into account the quality of the programming ijs not 
substantiated by the record. In its findings of facjt the 
Commission stated: “We have also examined the vefv de- 

[m/ 

tailed KCRA exhibits 4 (list of ‘ public service programs 
and announcements run by KCRA during 1951’, -witn the 
date, time and length of the program given), 4-A (similar 
list for 1952), and 4-B (numerical recapitulation of certain 
categories of 4-A)”. The Commission then found that “It 
would be impractical and undesirable to here give k de¬ 
tailed recapitulation of those programs; we shall accord¬ 
ingly only note the highlights in the several categories.” 
The Commission made detailed findings as to the Char¬ 
acter and quality of the programs carried by KCRj^ for 
many years in such categories as Agricultural, Religious, 
■Educational, News, Sports, Women’s, Discussion,! and 
programs and spot announcements broadcast on behajlf of 
Government, civic and educational organizations. (R. 5068- 
5070, Pars. 16, 17) The Commission then made a compar¬ 
able analysis of the programs broadcast by the Dellar sta¬ 
tions. The Commission stated: “We have, of course, again 
looked beyond these statistics to the nature of the ‘local 
programs broadcast’.” This analysis also contained de- 

i 

i 

I 

I 

i 

I 

i 
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tailed findings with respect to the character and quality 
of programs carried by the Dellar stations in such cate¬ 
gories as Agricultural, Education, Religious, News, Wom¬ 
en’s, Discussion, and detailed the number of programs 
and spot announcements carried on behalf of Agricultural, 
Educational, Religious, Governmental, Civic and commu¬ 
nity groups and causes. To illustrate that the Commission 
considered program content, it found, for example, that 
“The early morning [Agricultural] program consists in 
the main of music, which is interspersed with weather re¬ 
ports, market data, and news, the latter material being 
repeated from time to time so as to reach different farm 
audiences.” (R. 5072-5075, Pars. 20, 21, 22, 23) Ultimate 
findings and conclusions were made not only with respect 
to the statistical picture but also with respect to the dif¬ 
ferences as to the nature of each station’s programs. The 
Commission concluded: “We believe the listing and the 
brief descriptions in paragraphs 16 and 20 show that both 
operations are worthwhile ones in the public interest. While 
there are differences as to the nature of each station’s 
programs and the amounts of time allocated in the vari¬ 
ous programming categories, again these appear to be 
mainly matters of judgment upon which no decisional pref¬ 
erence can be here delineated.” The Commission then pro¬ 
ceeded to consider other aspects such as “adherence to 
stated policies and comparison of promise against per¬ 
formance.” (R. 5099, 5100, 5101, 5102, Pars. 62, 63, 64, 
66 , 68 ) 

Appellant contends that the arbitrary selection of seven 
days out of 365 days of the year may well give a distorted 
picture of the station’s performance throughout the year. 
Tt alleges that this is well illustrated in the instant case 
by the fact that the record shows that KXOA broadcast 
27 quarter-hour programs, 11 half-hour programs and 15 
one-hour programs in the field of education. (R. 3808) Yet, 
because none of this programming happened to fall on the 
seven days of the composite week, the analysis shows 0% 
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in the category of education. (R. 5072, Par. 19) Of course, 
the fallacy of this argument is that the same daysj were 
selected for both applicants and both were subject to the 
same area of examination. However, in its Decision the 
Commission considered not only the statistical analysis 
showing 0%, but also included in its findings of fact a 
description of the educational programs carried by KlXOA 
for many years, including Appellant’s Exhibit 4, listing 
all the educational programs carried by KXOA during the 
year 1952. (R. 5072, Par. 20) The Commission made; com¬ 
parable findings with respect to the educational programs 
carried by KCRA. (R. 5069, Par. 16) Thus, the Commis¬ 
sion cannot be charged with being unfair in its comparison 
of the educational programs carried by the competing ap¬ 
plicants or of having based its findings and conclusions 
upon a distorted picture of the station’s performance by 
considering only the analysis based upon seven day$ out 
of 365 days of the year. It made findings and conclusions 
as to all the educational programs carried by both stations 
over a long period of time. 

i 

Appellant is in error when it alleges that “no comparable 
evidence with respect to KCRA’s record of ‘promise 
against performance’ was introduced in evidence.” (Br. 
22) It was counsel for Appellant who initiated the I sub¬ 
ject of “promise against performance” as shown in re¬ 
newal applications. Mr. Kelly, KCRA’s first and principal 
witness, was cross-examined by counsel for Appellant be¬ 
fore any other witnesses were cross-examined by any pirty. 
He cross-examined Mr. Kelly upon the basis of data Con¬ 
tained in the KCRA renewal files concerning representa¬ 
tions made with respect to the broadcasting of educational 
programs on behalf of Grant Union High School. He psed 
as the basis for this cross-examination representations 
made in answer to Question 22 of the original application 
of KCRA for construction permit dated July 17, 1944. j (R. 
812-818) In addition, counsel for Appellant cross-exanpned 
Mr. Kelly with respect to the Central Valley Rancher^ an 
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agricultural program series carried by the station since 
it went on the air in 1945. (R. 827-829) His cross-examina¬ 
tion covered past performance of Station KCRA from the 
time it went on the air in 1945 to the date of the hearing 
on such subjects as Agricultural, News, Women’s and En¬ 
tertainment Programs. (R. 812-838) 

Subsequent to Appellant’s cross-examination, counsel for 
Broadcast Bureau cross-examined Mr. Kelly extensively 
as to “promise against performance” as shown in re¬ 
newal applications previously filed with the Commission. 
During this cross-examination it was shown that the KCRA 
renewal application filed September 7, 1948, disclosed that 
the station had actually devoted 69% of its time to com¬ 
mercial programs for the seven days comprising the com¬ 
posite week, and that it proposed to devote 73.4% of its 
time to commercial programs during the next license pe¬ 
riod. (R. 1046) The same renewal application showed that 
Station KCRA proposed to restrict the number of com¬ 
mercial spot announcements in a 15-minute period to three, 
not to exceed one minute in length, and proposed to limit 
the number of announcements in a 30-minute program to 
five, not to exceed one minute in length. (R. 1048-1049) The 
renewal application filed August 1, 1951, showed that Sta¬ 
tion KCRA had actually devoted 73% of its time to com¬ 
mercial programs, and that it proposed to devote 73% of its 
time to commercial programs during the next license pe¬ 
riod. (R. 1050) This renewal application disclosed that 
KCRA had actually broadcast three spot announcements 
in twenty-two 14 1 /o minute time periods and four spot 
announcements in only one 14 Y> minute time period during 
the seven days comprising the composite week. It proposed 
to continue the same policy with respect to spot announce¬ 
ments. (R. 1050-1051) Thus, it can be seen that the record 
of promise against performance of KCRA as disclosed 
in its renewal applications on file with the Commission, 
was spread on the record, through cross-examination by 
counsel for Appellant and counsel for Broadcast Bureau, 
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and that it showed a high degree of correlation between 
promise and performance. For example, in the renewal 
application filed September 7, 1948, KCRA proposed to 
devote 73.4% of its time to commercial programs. (R. 
1046) The renewal application filed August 1,1951, showed 
that station KCRA had actually devoted 73% of its time 
to such commercial programs. (R. 1050) Furthermore, the 
renewal application filed August 1, 1951, showed that on 
only one occasion during the composite week hajd the 
station broadcast more than three spot announcements 
during a 1414 minute period. (R. 1051) Subsequently, Mr. 
Dellar, principal witness for Appellant, was cross-examined 
by Bureau counsel with respect to Appellant’s record of 
“promise against performance” as disclosed in renewal 
applications previously filed with the Commission.! This 
cross-examination covered, as it did in the case o^ Mr. 
Kelly, the question of compliance with station policy. (R. 
2376-2460) 

! 

Appellant made the same contention it makes here in 
its Petition for Rehearing. The Commission’s Memoran¬ 
dum Opinion and Order denying the Petition for Rehear¬ 
ing not only denied the contentions of Appellant but also 
considered and specifically cited the pages of the ;tran¬ 
script (T. 655-665) containing cross-examination of Mr. 
Kelly with respect to the KCRA record of “premise 
against performance” as shown in renewal applications 
filed with the Commission. (R. 1041-1079 ; 5211, Par., 7) 

i 

The conclusions reached by the Commission in it$ De¬ 
cision were rational inferences to be drawn from its find¬ 
ings of fact which are fully supported by the record in this 
case. Appellant does not allege that the Commission dis¬ 
regarded the record or any part of it. It merely disagrees 
with the conclusions reached. 

i 

Appellant erroneously contends that the Commission’s 
Decision does not and could not contain basic findings as 
to KCRA’s record in the field of “promise against [per¬ 
formance” because the Commission noted, “no KCR^. re- 




newal application was introduced into evidence.” It is true 
that no KCRA renewal application was introduced into 
evidence. It is also true that no renewal application of 
KXOA or any other Dellar-owned station was introduced 
into evidence. However, as pointed out above, both ap¬ 
plicants were cross-examined extensively in the field of 
“promise against performance” by counsel for Appellant 
and counsel for Broadcast Bureau, upon the basis of mate¬ 
rial data contained in renewal applications previously filed 
with the Commission. (R. 767-839; 849-892; 1041-1079; 
2376-2460) It would have unnecessarily and unduly bur¬ 
dened the record to include the renewal applications since 
they contain voluminous data, such as financial data, en¬ 
gineering data, etc., none of which is material to the issue 
of “promise against performance.” In its Memorandum 
Opinion denying Appellant’s Petition for Rehearing, the 
Commission specifically considered and cited those por¬ 
tions of the record containing information elicited from 
Mr. Kelly with respect to KCRA’s record of “promise 
against performance” as demonstrated by renewal ap¬ 
plications. (R. 5211, Par. 7, Fn. 3) 

The Commission was fully justified in holding that the 
principle of the Johnston 2 case was applicable to this case, 
since counsel for Appellant was on notice that such evi¬ 
dence would be considered (R. 5211, Fn. 3) and actually 
cross-examined KCRA’s principal witness on the subject 
of “promise against performance” using data contained 
in renewal applications for this purpose. This cross-ex¬ 
amination failed to develop anything adverse to KCRA. 
(R. 767-839, 849-892) 

Appellant concedes that the Commission may, in its dis¬ 
cretion, investigate a possible area not urged upon it by 
any of the parties. Broadcast Bureau cross-examined both 

2 “It is only common sense to assume that adversaries with substantial 
interest at stake will overlook no advantage to be found in an opponent's 
weaknesses”. (Johnston Broadcasting Company v. Federal Communications 
Commission, 85 App. D.C. 40, 175 F(2d) 351 (1949)). 


applicants exhaustively on the subject of “promise against 
performance” from data contained in renewal applications 
(R. 1041-1079; 2376-2460), and the Commission’s findings 
and conclusions logically flow from the evidence of Record. 
Appellant has not demonstrated wherein the Comn|Lission 
failed to consider the evidence of record- There ha^ been 
no showing that the Commission failed to apply the prin¬ 
ciples by which it must reach a decision in proceedings of 
this nature. 

Appellant alleges that the Commission should! have 
granted its Petition for Rehearing for the taking of; addi¬ 
tional testimony to show KCRA’s record in the fi^ld of 
“promise against performance,” particularly in the field 
of educational programming . It also erroneously ajlleges 
that the Commission failed to rule upon its request fbr re¬ 
hearing. It should be noted that Appellant’s Petition for 
Rehearing did not request a further evidentiary hearing. 
(R. 5158) On July 25,1955, the Commission by a fourteen- 
page Memorandum Opinion and Order denied in itjs en¬ 
tirety Appellant’s Petition for Rehearing. In Paragraph 7 
of its Memorandum Opinion, the Commission rejected Ap¬ 
pellant’s contention that the Commission should not j have 
placed reliance upon the Johnston case principle as to 
KCRA’s record of “promise against performance” be¬ 
cause counsel for Appellant had interpreted a stipulation 
of counsel to mean that he was precluded from cross-ex¬ 
amination on the basis of renewal applications. The Com¬ 
mission held this contention totally without merit! and 
cited the Examiner’s ruling during the course of the hear¬ 
ing that such cross-examination was proper. (R. 5210- 
5211, Par. 7) The correctness of the Commission’s ruling is 
obvious since the record shows that counsel for Appellant 
actually cross-examined KCRA’s witness on its renewal 
applications. This cross-examination specifically dealt I with 
the past performance of KCRA in broadcasting educational 
programs. (R. 767-839, 849-892) 
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Furthermore, Appellant opposed a request of Broad¬ 
cast Bureau that the case be remanded to the Examiner 
(R. 5063, Par. 2) and in oral argument before the Com¬ 
mission en banc urged the Commission to consider the 
“ substantial difference in the past operating records of 
the applicants’ AM stations” on the basis of the record 
then in existence. (R. 5020-22, 5027, 5029) 

In its reply to KCRA’s Opposition to Petition for Re¬ 
hearing, Appellant interpreted the contention made in its 
Petition for Rehearing to mean that “It is obvious from 
the language of the Petition that Sacramento Broadcasters 
was requesting the Commission, as a matter of discretion, 
because of the unusual background of this case, to grant 
it a rehearing in the form of another oral argument .” 
(Italics supplied.) (R. 5196, Par. 2) This interpretation 
of its Petition for Rehearing was repeated several times 
in its reply. (R. 5196-5197) The Commission denied Ap¬ 
pellant’s “Petition for Rehearing” in a fourteen-page 
Memorandum Opinion. In that Opinion it rejected Appel¬ 
lant’s contention that the Decision should not be based 
upon the Johnston principle because of counsel’s under¬ 
standing of the stipulation. In view of the position Ap¬ 
pellant took in its Reply to KCRA’s Opposition to its 
Petition for Rehearing, it is clear that the Commission, 
in the proper exercise of its discretion, ruled upon and 
rejected the request of Appellant. The Commission denied 
in its entirety Appellant’s “Petition for Rehearing.” (R. 
5208-5221) 

n. 

The Commission's Decision Gave Comparative Consideration 
to the Staffing Proposals of the Applicants, and Its Find¬ 
ings of Fact and Conclusions That Each Applicant Will be 
Able to Employ Qualified Personnel Are Amply Supported 
by the Record 

Appellant contends that the Commission exceeded its 
lawful authority in eliminating staffing from the area of 
comparative consideration. The Commission gave compara- 
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tive consideration to the staffing of the Appellant arid In- 
tervenor. It made detailed findings of fact with respect to 
the staffing proposals of both applicants. (R. 5088] The 
Commission’s findings of fact disclose that KCRA will 
employ a staff of 50 persons. Mr. Kelly, 50% owner, will 
be general manager; Mr. Smiley, station managerj and 
Mr. Hartman, KCRA’s present chief engineer, will jserve 
in that capacity for the proposed television station] The 
experience and qualifications of these three employees 
were spread on the record. All three have made several 
visits to televison stations to observe and study operating 
techniques. Mr. Hartman has completed a television cqurse 
at the Radio Corporation of America training schojol in 
Camden, and he and four other KCRA engineers Iwere 
attending a television training school at the time ojf the 
hearing. These five men will form the nucleus of thej pro¬ 
posed engineering staff, and based upon applications re¬ 
ceived and conferences with union executives, KCRA testi¬ 
fied that it could recruit the necessary staff. (R. 5088,! Par. 
41) The record fully supports the findings of the Commis¬ 
sion. In addition to those key members of the staff jmen- 
tioned above, KCRA at present has on its staff Malj Mc¬ 
Intyre, KCRA new’s editor, who has been employejl by 
WLAC-TV, Los Angeles, for approximately one year^ and 
Chuck Downing, wiio has been employed for eighteen 
months at ABC Television in New York. These two men 
are in the announcer category and have had experience 
in front of a camera and other phases of television ipro- 
duction. (R. 719-722) Mr. R. A. Isberg, consulting engineer 
on television facilities and operations, employed by KCJRA, 
testified he had seen and examined the application files 
of KCRA and had determined that there are a number of 
combination men wdio have had television experience ;who 
have applied at KCRA, Inc. (R. 1847-1848) Mr. Isberg 
testified that there was no question in his mind that!this 
nucleus group of men would be able to satisfactorily ojper- 
ate the station and to train other personnel in the operat¬ 
ing functions as the station reaches air date. (R. 1851) 
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The record also shows that Mr. Kelly, proposed general 
manager, has interviewed a women’s director who has had 
considerable television background in the Hollywood area. 
(R. 1081) The Commission also properly found that KCRA 
had made arrangements with respect to a prominent local 
sports waiter, Billy Rase, and certain other talent. (R. 
5089) 

The Commission made comparable findings of fact w r ith 
respect to the proposed staff of Appellant. Appellant pro¬ 
poses a staff of 51 persons. The general manager (Mr. 
Dumm), the sales manager and the technical supervisor 
for the proposed television station have already been se¬ 
lected. In addition, James Baker, w’ho has had five years ’ 
programming experience, has been chosen program direc¬ 
tor. The women’s director, farm director, and a newsman 
have also been selected. In the talent category, arrange¬ 
ments have also been made with Dr. Keating as part time 
educational consultant. Similar to KCRA, Appellant has 
received applications from experienced persons and has 
been in touch wuth trade unions and trade schools. (R. 
5088-9, Par. 42) 

Appellant’s claim for preference stems from the fact 
that it has identified more members of its proposed staff 
than KCRA. Both applicants spread on the record the 
qualifications of the same number of employees. KCRA 
introduced in evidence the qualifications of its president 
and general manager, Ewing C. Kelly; station manager, 
Howard Smiley; and chief engineer, Herbert Hartman. 
Appellant placed in evidence the qualifications of its presi¬ 
dent, Lincoln Dellar; its general manager, Robert Dumm; 
and its technical director, Ew^ald Berger. The qualifications 
of the other employees identified by Appellant w’ere not 
placed in the record. 

Upon this record the Commission properly and rationally 
concluded that both applicants wrould be able to employ 
competent personnel to carry out their program proposals. 
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The Commission further concluded that it did not require 
applicants, to avoid being at a comparative disadvantage, 
to engage staff personnel long ahead of operations and 
on the conjectural basis that they will win the permit in 
contest. This is in accordance with an established policy 
of the Commission. ( WJR, The Goodvoill Station, 9 RR 
227, at 260(e)-260(f) (1954); Tampa Times Company , 10 
RR 77, 137 (1954); Petersburg Television Corp., 10 RR 
567, 584(n) (1954)) 

Appellant also contends it should be preferred iti the 
area of staffing because it could be better relied upon to 
recruit and retain the complete staff proposed. This; con¬ 
tention is based upon the employee turnover at KCRA 
during the year 1952. The record discloses, and the Pom- 
mission properly found, that a total of 19 employee^ left 
KCRA during the year 1952. Of those, 11 were permanent, 
8 were either temporary or probationary, 7 left of their 
own accord, and 4 were dismissed. During the same year, 
12 employees left KXOA, 3 of whom were dismissed; (R. 
5077, Par. 25) Thus, it can be seen that there was n<^ sig¬ 
nificant difference in the employee turnover at the‘ two 
stations. 

The Commission in its Decision considered the staff 
turnover that had taken place during the year 1952 j and 
concluded that “In its AM undertaking, there is a goipg— 
and satisfactorily so—operation, and KCRA can under¬ 
standably take its time in finding replacements. The time 
involved is not unduly long. Finally, the indications i^ the 
record are contrary to the conjectural conclusion urgent by 
Sacramento Broadcasters /’ (R. 5105-6) Furthermore^ the 
Commission concluded that the fact that KCRA had; not 
after eight or nine months replaced a farm and news direc¬ 
tor cannot be projected into the conclusion that this j ap¬ 
plicant will be unable to find suitable personnel for these 
positions in its proposed TV operation. “As noted, I the 
two operations are different, and the applicant is starting 
from scratch, so to speak, in television.” (R. 5105) 
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Appellant cites two cases— Johnston Broadcasting Com¬ 
pany, 3 RR 1784 (1948), and Aladdin Radio & Television, 
Inc., 9 RR 1 (1953)—in which the Commission awarded 
a preference upon the basis of applicants’ staffing pro¬ 
posals. The cases cited by Appellant are clearly distinguish¬ 
able from the present case. In the Johnston Broadcasting 
Company case, the successful applicant, Beach, had pro¬ 
posed a substantially larger staff than Johnston Broadcast¬ 
ing Company. Johnston Broadcasting Company proposed 
a staff of 21. Beach, an existing station, already had a staff 
of 25 and proposed to add 10 more employees, including 
farm editor and assistant, news reporter and assistant, and 
a director of women’s activities. Johnston Broadcasting 
Company, besides having a smaller staff, did not propose 
any additional staff members such as proposed by Beach; 
i.e., farm editor and assistant, news reporter and assist¬ 
ant, and director of women’s activities. In the present 
case, both applicants propose substantially the same num¬ 
ber of employees in substantially the same categories. 

In the Aladdin case, there were still greater differences 
between the applicants’ proposals than there are in the 
present case. The Commission found that Aladdin had se¬ 
lected a substantial number of trained personnel, all of 
them to be under the supervision of its board chairman 
and president. Both the board chairman and president have 
substantial stockholdings in the corporation and are them¬ 
selves experienced radio operators. The Commission fur¬ 
ther found that Aladdin had shown itself presently 
equipped in each department to supply every type of serv¬ 
ice proposed in its application, and that it will have the 
support of many of the community leaders. On the other 
hand, the Commission found that Denver Television would 
be required to rely upon employees to manage and oper¬ 
ate its station. Only one, the manager, had been selected, 
and the Commission found that there was no assurance as 
to the extent to which the policies of Denver Television 
would be carried out, or that it would receive the support 
of the community. 
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The preference awarded in the area of staffing in the 
two eases cited was based upon an entirely different set 
of facts and circumstances than exists in the present case. 

In view of the fact that the Commission made detailed 

i 

comparative findings and conclusions with respect (to the 
staffing proposals of the tw’o competing applicants, and 
in view’ of the fact that the Commission disposed of all the 
contentions of Appellant, both in its Decision and Memo¬ 
randum Opinion, there w T as no need for the Comnjiission 
to exercise its “ expertise” or to take “official notice’’ of 
any facts outside the record. In the instant case, tljie De¬ 
cision shows quite clearly that all matters of record and 
contentions of the parties concerning their staffing pro¬ 
posals were considered. Nowhere in the Decision is! there 
any indication whatsoever that the Commission j relied 
upon its “expertise” or upon “official notice” in reaching 
a comparative determination upon the staffing proposals 
of the applicants. j 

i 

Appellant’s contention that “the Commission erroneously 
refused to consider whether Sacramento Broadcasters w’as 
entitled to a preference on the factor of staffing”! (Br. 
p. 15) is obviously without merit and misleading.} The 
Commission made detailed findings as to the comparative 
qualifications of the staff proposed by the respective ap¬ 
plicants, and in the exercise of its discretion concluded 
that “the staffs proposed by each applicant are adequate 
to carry out the programming proposed” and that j each 
applicant v’ould be able to employ a competent stajff. It 
did not fail to make a determination, as alleged by Ajppel- 
lant. Appellant merely disagrees writh the conclusion 
reached. 

i 

i 

i 

i 


i 

i 

i 
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m. 

The Commission Properly Concluded that KCRA Could be 
Better Relied Upon to Effectuate Its Promises or Commit¬ 
ments on the Basis of a Significant Preference in Past 
Broadcast Records 

In this Decision the Commission made findings with re¬ 
spect to every substantial difference between the applicants 
indicated by the evidence and advanced by the parties as 
effective. It ignored no material difference between the ap¬ 
plicants. It did not select and assert as material the perti¬ 
nent characteristics of one applicant and ignore the re¬ 
lated features of the other. The Commission made com¬ 
parative findings in every area of difference. 

Appellant is completely in error when it alleges that 
the Commission held in every instance, except the one area 
of “promise against performance,” that although differ¬ 
ences existed they were not “decisionally significant.” The 
Commission made detailed findings of fact in each of the 
many areas urged by the parties and instead of finding 
them lacking in decisional significance found that “no de¬ 
cisional preference” was to be awarded either applicant 
in these areas of consideration. The words “decisionally 
significant” appear to be words coined by the Appellant. 
The Johnston case, which Appellant cites, refers to sub¬ 
stantial “differences” between the applicants. In the 
Johnston case, this Court said (Page 358): 

“* * * It is true that a few items upon which com¬ 
parisons could be made might be prescribed, but such 
a list could not encompass every factual possibility. If 
a list were made and adopted, some, indeed many, 
cases might well fall outside it, and in very many cases 
, the listed standards would he immaterial because of no 
difference between the parties in those particular re¬ 
spects. * * * ” (Italics supplied.) 

Thus, this Court recognizes the fact that in many areas 
of comparison there may be “no difference” between the 
applicants. It is immaterial whether the factors to be con- 


sidered be a list of items prescribed by the Commission 
upon which comparisons are to be made or whether the 
list of items are made up by the contentions of the parties 
as to what they think may be material differences. In 
either event the Commission may find ‘‘no difference’’ be¬ 
tween the applicants in certain areas of consideration. 

In this case the Commission considered every suggested 
index of differences between the applicants. In many areas 
of comparison the Commission found no substantial dif¬ 
ference between the applicants. After making comparative 
findings on all differences urged by the parties, and others, 
the Commission concluded that “The sole significant dif¬ 
ference between the applicants is seen to lie in their past 
broadcast records.” The Commission found this factor to 

be “the most critical or determinative one in resolving the 

| # 

important question of likelihood of effectuation of promises 
or commitments.” The basis for the Commission’s con¬ 
clusions are clearly set out and are understandable. They 
are reasoned and not capricious. They rest upon evidence 
put in the record. All parties had complete procedural op¬ 
portunities. 

i 

In the matter of Pinellas Broadcasting Company v.| Fed¬ 
eral Communications Commission (No. 12545, decide^ Jan¬ 
uary 19, 1956, by the United States Court of Appeals for 
the District of Columbia), this Court affirmed the judg¬ 
ment of the Commission that “where, as here, an exten¬ 
sive record of performance is available, the record! is a 
more reliable guide to the probability of fulfillment of 
promises” than other factors such as local ownership and 
integration of ownership and management. In the same case 
this Court said: 

! 

“The controversy is in an area into which the courts 
are seldom justified in intruding. The selection of an 
awardee from among several qualified applicants is 
basically a matter of judgment, often difficult andj deli¬ 
cate, entrusted by the Congress to the administrative 
agency. The decisive factors in comparable selections 
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may well vary; sometimes one applicant is superior 
to another in one respect, whereas in another case 
one applicant may be superior to its rivals in another 
feature. * * *” 

In its final evaluation of the applicants, the Commis¬ 
sion considered, contrary to the allegations of Appellant, 
every difference on all factors bearing on reliability and 
found that the sole significant difference between the ap¬ 
plicants was in their “past broadcast records’’ and that 
there was no other preference. 

1. Staffing Proposals —As shown in Point II above, the 
Commission gave comparative consideration to the staffing 
proposals of the applicants, made detailed findings of fact, 
and in the exercise of its discretion, properly concluded 
that both applicants would be able to employ competent 
personnel to carry out their program proposals. The Com¬ 
mission considered and disposed of all contentions made 
by Appellant. The conclusions of the Commission are clear¬ 
ly set out and are understandable. They are reasoned and 
not capricious. 

2. Past Programming —The Commission in its Decision 
made detailed findings as to the character and quality of 
the past programming of the competing applicants. (R. 
5068-5075) Its findings are supported by the record and 
Appellant does not allege that any erroneous findings were 
made. In the exercise of its discretion, the Commission 
concluded that “While there are differences as to the 
nature of each station’s programs and the amounts ol' 
time allocated in the various programming categories, 
again these appear to be mainly matters of judgment upon 
which no decisional preference can be here delineated.” (R. 
5099, Par. 62) However, the Commission further concluded 
that because of “the noted ‘in and out’ record [of KXOA] 
of promise as against performance”, “KCRA merits 
a slight preference in this important area.” (R. 5102, Par. 
68) The Commission also concluded that KCRA merited a 
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“significant preference” in the area of “past broadcast 
records” and thus afforded greater “likelihood of effectua¬ 
tion of promises or commitments.” (R. 5107, Par. 77) 

i 

Although the Commission in its Decision considered all 
facets of the past programming records of the applicants, 
Appellant selects certain isolated categories of the past 
programming records of the applicants and alleges i that 
it should have been preferred because of its alleged Supe¬ 
riority in these particular categories. Assuming, arguendo, 
that Appellant was superior in these patricular categories, 
that would still not establish that the Commission was ar¬ 
bitrary or capricious in concluding that “no decisional 
preference can be here delineated” on past programming 
records. The Commission recognized that “there arej dif¬ 
ferences in the nature of each station’s programming! aT1( i 
the amounts of time allocated in the various programming 
categories.” Furthermore, Appellant’s argument is based 
primarily upon the alleged fact that it devoted more itime 
to certain isolated program categories than KCR^. It 
claims that it should be preferred on the basis of a mathe¬ 
matical computation or “statistics” which it so vocifer¬ 
ously condemned earlier in its Brief. (Br. 18-23) Eveiji the 
statistics it cites give a distorted picture of the facts found 
by the Commission. 

In the category of “Public Service Programming,”; Ap¬ 
pellant alleges that during the calendar year of 11952 
“T\CRA broadcast a total of 111 hours of public service 
programs ( religious , educational, agricultural, etc.) vfhile, 
during the same period, KXOA devoted 940 hours and 40 
minutes to such programming” (citing R. 5069-70, j Par 
16; R. 5072, Par. 20). (Br. 38) (Italics supplied). The por- 
tions of the Decision cited read as follows: 

“* * * Thus, during the year 1952 the station [KCiRA] 
carried four 5-minute, 233 15-minute, eleven 30-mihute, 
twenty-two 1-hour, twelve 90-minute, and four lopger- 
than-90-minute non-network, sustaining programs on 


I 
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behalf of government, civic and educational organiza¬ 
tions. # # * ” (Italics supplied) (R. 5069-70) 

The comparable finding with respect to KXOA reads as 
follows: 

“* * * During the calendar year 1952, the station 
broadcast 5,814 spot announcements and devoted 940 
hours and 40 minutes on behalf of 168 different agri¬ 
cultural, educational, religious, governmental, civic 
and community groups and causes .” (R. 5073) (Ital¬ 
ics supplied) 

It is immediately apparent that the cited portion of the 
Decision with respect to KCRA’s public service programs 
included only government, civic and educational programs 
while the cited portion of the Decision with respect to 
KXOA included programs on behalf of agricultural, edu¬ 
cational, religious, governmental, civic and community 
groups. To illustrate how distorted Appellant’s statement 
really is, it should be noted that 602 hours and 15 minutes 
of the 940 hours and 40 minutes of time it alleges were 
devoted to public service programs were agricultural pro¬ 
grams, at least a part of which were commercial (KXOA, 
Ex. 4, R. 3808-12; Ex. 15A, R. 3036) and as the Commis¬ 
sion properly found “consists in the main of music.” (R. 
5072, Par. 20; R. 2082) 

Appellant also contends it should be preferred because 
it broadcast more non-commercial spot announcements 
during the year 1952 than KCRA. It made this same argu¬ 
ment in its Petition for Rehearing (R. 5126) and the Com¬ 
mission’s Memorandum Opinion denying said petition 
stated: <<# * * we do not believe it a justifiable decisional 
basis to choose between applicants on the strength of 
2,743 non-commercial spots as against 5,814 announce¬ 
ments.” The Commission further concluded that “We have 
found both applicants to have been generous with respect 
to affording local civic groups time through either spot an¬ 
nouncements or programs—no other or additional finding 
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is believed appropriate in the circumstances. ” (R. ^216, 
Fn. 15) Appellant does not allege that the Commission 
failed to make appropriate findings or that it made er¬ 
roneous findings. It merely disagrees with the conclusion 
reached. 

News Programs —In the news category Appellant again 
claims a preference because it broadcast a greater nuipber 
of news programs than KCRA. Appellant made virtually 
the same contention in its Petition for Rehearing. In deny¬ 
ing this petition the Commission said: 

“* * * Thus, in the news category, KCRA’s overall 
provision for five non-network news programs Mon¬ 
day to Wednesday, six on Thursday and Friday, two 
on Saturday and one on Sunday, is completely ade¬ 
quate and while KXOA has made greater provision 
in this respect (10 non-network newscasts daily), there 
is no showing that there is a need for or that the piiblic 
is better served by such greater provision. * * *”! (R. 
5213) 

Educational Programs —In its Decision, the Commission 
made complete and detailed findings of fact with respect 
to the educational programs broadcast by the applicants. 
Appellant by summarizing only part of the findings of fact 
made by the Commission with respect to the educational 
programs broadcast by KCRA, and by giving a complete 
summary of all the findings made by the Commission with 
respect to the educational programs broadcast by KXOA, 
gives a distorted or incomplete comparative picture jand 
on the basis thereof claims that it should be preferred in 
this area of consideration. (Br. 39-40) To illustrate, | the 
following findings of the Commission wdth respectj to 
KCRA’s educational programs were omitted from Appel¬ 
lant’s summary: j 

“* * * In the educational field, KCRA carried until 
1949 a daily educational program from Grant Uiiion 
College in North Sacramento. The station now broad¬ 
casts on Sunday afternoon the Sacramento Symphony 
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rehearsal (under the sponsorship of the Adult Educa¬ 
tion Center of Sacramento) and on Saturday after¬ 
noon, a 15-minute program, ‘Sacramento Junior Col¬ 
lege Show’ (in cooperation with the public speaking 
department of the institution). # * •” (R. 5069, 
Par. 16) 

Appellant also excluded from its summary, two network 
educational programs “Standard School of the Air” and 
“Carnival of Books” which have been taped and used in 
the classroom, although it did mention these two pro¬ 
grams in a footnote (Br. 39, Fn. 20) claiming they should 
not be considered because they were network programs. 
However, the Commission in its Memorandum Opinion 
ruled that “These network shows have been included be¬ 
cause of their use in the Sacramento classrooms.” (R. 
5214, Fn. 8) 

On the other hand, Appellant’s summary contained all 
the findings of fact made by the Commission with respect 
to the educational programs broadcast by KXOA and in 
addition included a summary of all educational programs 
broadcast by it during the year 1952 as shown in its Ex¬ 
hibit 4 (R. 3808; 5072-3, Par. 20; R. 5215) 

Religious Programs —Again, it must be pointed out that 
Appellant’s summary of the Commission’s findings with 
respect to religious programs broadcast by the competing 
applicants is incomplete and distorted. The Commission’s 
findings with respect to the religious programs broadcast 
by KCRA read as follows: 

“# * * j n re Hg{ 0US field, KCRA broadcast on a 
regular basis three 15-minute sustaining programs on 
Sunday morning in cooperation with local religious 
groups, a sustaining 15-minute program for the Holy 
Name Societies of Sacramento [carried on FM only], 
a half-hour commercial program on Sunday for the 
First Methodist Church, a 15-minute commercial Sun¬ 
day program for the Christian Science Church, and 
special events or religious announcements on a sus¬ 
taining basis for all faiths (such as Easter services, 
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Eucharistic Congress, Jewish New Year). In addition, 
KCRA-FM carries five nights a w~eek the sustaining 
program, ‘Family Rosary Hour’, in which Catholics 
from the various parishes throughout the Valley iarea 
participate. * * *” (R. 5069, Par. 16) 

The Commission made the following findings with re- 

i 

spect to the religious programs broadcast by KXOAi 

“• * * In the religious area, KXOA has broadcast 
‘The Pastor’s Voice’, a 15-minute Sunday morning 
sustaining program in cooperation with a local Relig¬ 
ious group, a daily sustaining five-minute devotional 
period which is rotated among the ministers of all 
faiths, a 30-minute Sunday recorded religious music- 
church bulletins program, a one-hour remote Sunday 
program of church services rotated among the chuijches 
of Sacramento, the 30-minute ‘Sacred Heart’ program 
for the Catholic faith, and a local recorded hofir of 
religious music. * * *” (R. 5073, Par. 20) 

j 

Appellant’s claimed point of preference appears tb be 
the greater amount of time afforded for sustaining relig¬ 
ious programs. It made this same contention in its Petition 
for Rehearing. In rejecting this contention, the Commis¬ 
sion stated: 

* * The religious programs of both applicants! are 
set out in full in pars. 16 and 20 and need not bb re¬ 
peated here: * * * Both stations are providing a njieri- 
torious service in this respect. The basis of the claifned 
point of preference for KXOA appears to be j the 
greater amount of time afforded for sustaining relig¬ 
ious programming. But as we have pointed out,! the 
carrying of religious programs on a commercial bjasis 
does not militate against an operation in the public 
interest; in the absence of some showing supporting 
an adverse finding, we award no preference on j the 
fact that one station has a greater amount of comrher- 
cial religious programs than another. * * *” (R. 5^15) 

Furthermore, Appellant’s argument is based upon!the 
religious programs broadcast by it at the time of the 


I 

i 

I 
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hearing and not upon the religious programs broadcast 
by it during the composite week. During the composite 
week, KXOA devoted only 20 {minutes to local sustaining 
religious programs, 1 hour and 45 minutes to local com¬ 
mercial religious programs, and 4 hours and 15 minutes 
to network commercial religious programs. (R. 2796-2813, 
5214, Fn. 9) In its discussion of the educational programs 
carried by KCRA, Appellant failed to mention that the 
station now broadcasts on Sunday afternoon the Sacra¬ 
mento Symphony rehearsal (under the sponsorship of the 
Adult Education Center of Sacramento) and on Saturday 
afternoon a 15-minute program “Sacramento Junior Col¬ 
lege Show” (in cooperation with the public speaking de¬ 
partment of the institution). (R. 5069, Par. 16) In its Peti¬ 
tion for Rehearing, Appellant urged the Commission to 
ignore the two noted educational programs being broad¬ 
cast at the time of the hearing because they were only 
recently added to that station’s schedule. The Commis¬ 
sion rejected this contention stating: 

“* * * In this connection, it is noted that Broadcasters 
has added not only three new educational programs of 
its own in either late 1952 or early 1953 but has also 
made a very substantial change in June 1952 in the 
allocation of religious sustaining time (Avhich is the 
basis for its claimed preference in this area). Prior 
to this change, the composite week for 1952 showed 
that KXOA devoted only 20 minutes to local sustain¬ 
ing religious programs, one hour and forty-five min¬ 
utes to local commercial religious programs, and four 
hours and fifteen minutes to network commercial relig¬ 
ious programs. We have accepted in good faith the 
changes or innovations made by KXOA—we could do 
no less with the fewer and less substantial changes- 
of its rival.” (R. 5214, Fn. 9) 

Appellant points to no errors in the findings of fact. 
Tt merely alleges it should have been awarded a preference 
in this isolated category. 
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Appellants argument with respect to “Past Program¬ 
ming” (Point III, Part 2) is inconsistent with contentions 
made earlier in its Brief. (Br. 35-36) It contended that the 
Commission improperly fragmentized its consideration of 
the various factors bearing on reliability into entirely I sepa¬ 
rate water-tight compartments, instead of considering to¬ 
gether every difference on all the factors bearing on re¬ 
liability. Yet, Appellant picks out certain isolated! pro¬ 
gram categories and alleges that the Commission should 
have awarded it a preference in these particular categories. 
Examination of the Decision and Memorandum Opinion 
discloses that the Commission made extensive and detailed 
findings of fact and explained at great length its choice 
of the awardee. It made findings of fact with respect to all 
program categories covering the period from 1945 tb the 
date of the hearing. (R. 5069, Par. 16; R. 5072-3, Paf. 20; 
R. 5214-15) Upon composite consideration of all program 
categories, including those in which Appellant claiijns a 
preference, the Commission concluded that “While there 
are differences as to the nature of each station’s programs 
and the amounts of time allocated in the various i pro¬ 
gramming categories, again these appear to be mainly 
matters of judgment upon which no decisional preference 
can be here delineated.” (R. 5099, Par. 62) Appellant does 
"of allege that the Commission made erroneous findings of 
fact or that it failed to consider any material evidence. 
Tt merelv disagrees with the conclusion reached bvi the 
Commission. 

I 

Appellant armies in substance that less reliance cah be 
placed upon KCRA than on TCXOA in executing its tele¬ 
vision proposals because of the absence of many of its 
proposed features from the present KCRA-AM operation. 
In contrast, Appellant cites the fact that its AM station, 
KXOA, is now carrying several counterparts of its ; TV 
proposals. This contention was dealt with fully in \ the 
Commission’s Decision. The Commission concluded jhat 


“the argument ignores the basic fact that we are here 
dealing with a different medium—with, so to speak, apples 
and pears. These are obvious distinctions: The visual as 
Avell as audio nature of television; the often greater cov¬ 
erage of the television station and with it, different re¬ 
sponsibilities ; the usually smaller number of television sta¬ 
tions in the area as against radio; and the frequently dif¬ 
ferent share of the listening audience to be programmed 
for. In view of these differences, we see no reason why a 
licensee operating an often lesser coverage AM station 
which is one of several in a community, should be penalized 
for proposing what may obviously be in the public inter¬ 
est: different programs for the new and different opera¬ 
tion.” (R. 5098, 5099, Par. 60) The Commission considered 
and rejected this contention a second time in its Memo¬ 
randum Opinion. (R. 5216-5217) The Commission also 
points out the fact that if it were to adopt such a rule, cer¬ 
tain programs proposed by Appellant would be open to 
suspicion. (R. 5099, Par. 60) The Commission made de¬ 
tailed findings, supported by the evidence of record. Its 
conclusion is well reasoned and logical. Appellant merely 
disagrees with the conclusion reached. 

3. Management Proposals —Appellant argues that there 
is a substantial difference in the extent and quality of the 
management competence and experience of the applicants’ 
principals, Mr. Kelly and Mr. Dellar, and contends that 
it is entitled to a preference in this area of consideration. 
The Commission made unusual detailed findings of fact, 
ultimate fact and conclusions with respect to the manage¬ 
ment proposals of each applicant. (R. 5065, Par. 9; R. 
5066, Par. 12; R. 5078-79, Pars. 27, 28, 29 and 30; R. 
5106, Pars. 74 and 75) 

The Commission considered and rejected this conten¬ 
tion a second time in its Memorandum Opinion. (R. 5220, 
Par. 17) 
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The Commission did not, as alleged by Appellant^ con¬ 
sider Gerald Hansen’s participation for the purpose of 
application of the integration factor and ignore his par¬ 
ticipation in connection with the background and experi¬ 
ence factor. This becomes abundantly clear from a Iread- 
ing of the Commission’s Decision. It stated: 

“In an effort to minimize Kelly’s participation in 
KCRA-TV, Sacramento Broadcasters argues that the 
KCRA proposed TV station—even though operated by 
Kelly—will be controlled by the Hansens (because of 
their 50% interest and thus, negative controlj and 
their representation on the Board of Directors); and 
that therefore it should be preferred on the integration 
factor. But this factor is employed by us as a guide 
or presumption in a practical effort to evaluate ah ap¬ 
plicant’s likelihood of carrying out its proposjals— 
and not in the highly conjectural or technical fashion 
urged by Sacramento Broadcasters. As the Examiner 
correctly found, and as KCRA’s AM history: con¬ 
clusively demonstrates, 4 the record is clear and undis¬ 
puted that the management and control [of the pro¬ 
posed TV station], for all practical purposes, Vould 
he in the hands of Kelly . . .’ (par. 24, Initial De¬ 
cision). We are here concerned with whether the iown- 
ership of the station will be active in its management 
or day-to-day operation in such manner and degree 
as to give added assurance that the ownership’s jcom- 
mitments will be effectuated. That is precisely th'e as¬ 
surance picture presented by the KCRA proposal.” 
(R. 5104. Par. 71, Fn. 44) 

From the foregoing, it is obvious that the Commission in 
determining the question of integration of ownership! and 
management, as well as management competence, i con¬ 
sidered that the operation “for all practical purposes 
would be in the hands of Kelly.” (R. 5104; R. 5220, Pap. 16) 

i 

Appellant contends that Mr. Dellar has greater profes¬ 
sional “know-how” because he has managed and operated 
a number of stations in different markets throughout the 
country. Mr. Dellar’s experience has been limited primarily 
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to employment by radio stations in other markets until he 
established KXOA in Sacramento in 1945. (R. 5067; R. 
5078, Par. 28) However, both the Examiner and the Com¬ 
mission “found Deliar’s record as a radio executive to be 
more ‘ spectacular’ than that of Kelly, ‘particularly in its 
financial aspects’.” (R. 5078, Par. 28) In this connection, 
the Commission also properly found “that KXOA in 1949 
suffered an operating loss of about $5,000, and did not 
resume a stable financial condition until 1951; and that 
these financial difficulties had a detrimental effect on the 
station’s programming because the attention of Dellar and 
his associates was ‘primarily directed to the establishment 
of [themselves] on a sounder economic basis,’ with the 
result that many programming plans or innovations were 
held up.” (R. 5077, Fn. 19; R. 5078, Par. 28) The diversity 
of experience which Mr. Dellar obtained in other markets 
did not result in a better operated AM station in Sacra¬ 
mento, for the Commission, after careful evaluation of the 
entire record and after considering all the contentions of 
the parties, found the “past broadcast records” of KCRA, 
under Mr. Kelly’s management, to be superior to the “past 
broadcast record” of KXOA under Mr. Dellar’s manage¬ 
ment. (R. 5107, Par. 77) Thus, Mr. Kelly’s “know-how” 
when translated into the operation of a radio station in 
Sacramento was superior to Mr. Dellar’s. 

Compliance vcith Policies —Appellant claims that since 
both applicants have operated AM stations in Sacramento 
under a set of program policies, the manner in which man¬ 
agement has achieved adherence to these policies is rele¬ 
vant to the issue of whether it can be relied upon to ful¬ 
fill policy representations. It alleges there are at least 
three instances in the record of violations of policies on 
the part of KCRA. It also erroneously alleges that the rec¬ 
ord does not reveal any instances of comparable departures 
from stated policy by KXOA. While the Commission did 
find that KCRA had violated its policy with respect to the 
number of spot announcements in various time segments, 
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it also found that KXQA had demonstrated violations of 
its policies in a greater number than can be characterized 
as isolated and that the explanations given therefor db not 
excuse such contravention. In fact, the Commission found 
that “Sacramento Broadcasters’ record in this respect— 
implementation of its spot announcement policies—is no 
better, if indeed not slightly worse, than that of KCRA.” 
(R. 5209, Par. 4; R. 5100, Pars. 63, 64) The Commission also 
found that the other Dellar stations have also been guilty 
of such contraventions of the spot announcement policy. 
(R. 5075, Par. 23, Fn. 16) In any event, detailed findings 
of fact were made with respect to both stations and the 
Commission arrived at the conclusion that both stations 
had violated their policies with respect to spot announce¬ 
ments and concluded that there had been demonstrated no 
basis upon which to differentiate between the two appli¬ 
cants in this connection. (R. 5209, Par. 4) With respect to 
carrying spot announcements on behalf of package liquor 
stores, the Commission concluded that an adverse finding 
was not warranted by the facts, since in the case of KCRA 
no mention was made in its announcements of liquor. It 
found that KXOA, Sacramento, had carried similar, an¬ 
nouncements on behalf of stores which sell liquor but jthat 
no mention of the word “liquor” had been used. However, 
in the case of KDB, owned and operated by Dellar,! the 
spot announcements did include the name of such spon¬ 
sors as “Milo’s Liquors,” “Stop and Shop Liquors,”!etc. 
In fact, the Commission made a finding adverse to K^OA 
with respect to its violation of liquor advertising policies 
in the original Decision. (R. 5102, Par. 68) Howeveif, in 
denying Appellant’s Petition for Rehearing the Commis¬ 
sion eliminated this point as one adverse to KXOA (R. 
5210, Par. 5) Thus, Mr. Deliar’s record of compliance with 
policies is, as the Commission properly found “no better, 
if indeed not slightly worse, than that of KCRA.” (R. 5100, 
Par. 64) In addition, the Commission found that the Cel¬ 
lar-operated stations’ record of promise as against per¬ 
formance was spotty because of substantial deviations 
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between promise and performance in important aspects, 
such as live programming. (R. 5074; R. 5101, Par. 64) 

Recruitment and Handling of Personnel —Appellant 
made virtually the same contention with respect to re¬ 
cruitment and handling of personnel in its Exceptions to 
the Examiner’s Initial Decision. Findings of fact with 
respect to this contention were made in Paragraphs 27 and 
28 of the Decision. (R. 5078-5079) In its conclusions the 
Commission concluded that the operation under Mr. Kelly 
had been an expanding and profitable one and that “we 
do not believe a preference properly lies between the ap¬ 
plicants.” In its Decision, the Commission considered the 
staff turnover that had taken place at KCRA during the 
year 1952 and concluded that “In its AM undertaking, 
there is a going—and satisfactorily so—operation, and 
KCRA can understandably take its time in finding replace¬ 
ments. The time involved is not unduly long. Finally, the 
indications in the record are contrary to the conjectural 
conclusion urged by Sacramento Broadcasters.” (R. 5105- 
5106, Par. 73) With respect to the employee turnover dur¬ 
ing the year 1952, it should be noted that a total of 12 em¬ 
ployees left KXOA during the year 1952, 3 of whom were 
dismissed. A total of 19 employees left KCRA during the 
year 1952. Of these, 11 were permanent employees and 8 
were either temporary or probationary, 7 left of their own 
accord and 4 were dismissed- (R. 5077, Par. 25, Fn. 18) 
Thus, it can be seen that there was no significant difference 
in the employee turnover of the two stations. The Com¬ 
mission, therefore, had a logical basis in the record and 
in its findings for its conclusion that “the indications in the 
record are contrary to the conjectural conclusion urged by 
Sacramento Broadcasters.” (R. 5106, Par. 73) 

Television Preparation and Planning —Appellant claims 
that because its entire television proposal was developed 
within its own organization without the aid of a consultant, 
it has indicated greater management competence. This 
contention was made by Broadcasters in its Proposed 
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Findings and was rejected by the Examiner in his Initial 
Decision. The Examiner found: 

“* * * In our view, better licensee judgment was u£ed 
by KCRA in relying on expert advice and assistance 
in this area, thereby insuring that its technical and 
personnel allocation proposals did not suffer from the 
defects which we have already found attendant the 
Sacramento Broadcasters’ proposals.” (R. 4791, Par. 
42) 

i 

I 

For a second time, Appellant made the same contention in 
its Exceptions and the Commission rejected the conten¬ 
tion by making the following statement: 

“In this connection we have noted Sacramento Broad¬ 
casters’ contention that KCRA, by relying upon Isb^rg 
with respect to the preparation of its studio, equip¬ 
ment, manpower, transmitter location and other tech¬ 
nical plans, has demonstrated its inability to plan 
and execute these basic aspects of its proposed opera¬ 
tion and therefore deserves a demerit. For many ap¬ 
plicants, television is a new field. To say that such ap¬ 
plicants, when they call upon experts for assistarice, 
are to be subject to censure is, we think, a ridiculous 
contention, meriting no further discussion.” (R. 5090, 
Par. 43, Fn. 31) 

! 

In its findings of fact, the Commission recognized that 
Appellant’s plans for technical facilities, personnel sched¬ 
ules and production plans contained some defects. How¬ 
ever, these defects were not considered sufficiently serious 
to support the conclusion that it would not be able to carry 
out its programming proposal. (R. 5090-5091, Par. 44) | 

i 

In its Memorandum Opinion, the Commission considered 
and rejected for a third time Appellant’s contention with 
respect to the management competence and experience of 
the applicants’ principals, Mr. Dellar and Mr. Kelly, and 
properly concluded: 

“* * * The record establishes that the leading figures 
of both applicants have this experience acquired from 
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long years of radio operation, and that no preference 
is therefore in order. The arguments made by Broad¬ 
casters as to extent of broadcasting experience, com¬ 
pliance with policy, improper delegation of licensee 
responsibility, recruitment and handling of personnel, 
and TV preparation and training, have been consid¬ 
ered by us in various parts of our decision: We ad¬ 
here to our conclusion that they do not constitute the 
basis for an adverse finding as to KCRA and, specifi¬ 
cally as to this area of discussion, do not at all under¬ 
mine the finding as to Kelly’s competence derived 
from his AM operation and of assistance in the TV 
undertaking. * * •” (R. 5220-21) 


Appellant points to no erroneous findings of fact or 
failure to make findings of fact. It disagrees with the 
weight which the Commission, in the exercise of its dis¬ 
cretion, gave to certain of its conclusions in arriving at 
its Decision, but disagreement is not enough. Unless there 
is a lack of support for the Commission’s action upon the 
record as a whole, clear error, or an abuse of discretion, 
the action of an agency will not be set aside. (Scripps- 
Howard Radio , Inc. v. Federal Communications Commis- 
mission, 89 App. D.C. 13, 189 F. (2d) 677, cert. den. 342 
U.S. 830.) 

CONCLUSION 


For the foregoing reasons, the Decision and Order of 
the Federal Communications Commission should be af¬ 
firmed. 
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